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NAMES AND ADDRESSES OF ATTORNEYS 


GEORGE B. McNABB, 


P. O. Box 1175, 
Fairbanks, Alaska, 


Attorney for Appellant. 


ROBT. J. MeNEALY, 


P. O. Box 1912, 
Fairbanks, Alaska, 


Attorney for Appellee. 


In the District Court for the District of Alaska, 
Fourth Division 


No. 6481 
A. E. WAXBERG, d/b/a Waxberg Construction 
Company, Plaintiff, 
VS. 


R. P. HILL and MARY HILL, 
Defendants. 


SECOND AMENDED COMPLAINT 


Now comes the plaintiff and for causes of action 
against the defendants, alleges and says: 


First Cause of Action 


The plaintiff for his first cause of action against 
the defendants, alleges as follows: 


Jt. 

That plaintiff is a general contractor and in the 
building construction business in Fairbanks, Alas- 
ka, and that he, together with the defendants, are 
residents of Fairbanks, Fourth Division, Territory 
of Alaska, and within the jurisdiction of this Court. 


II. 

That on or about the 16th day of January, 1950, 
plaintiff and defendants entered into an oral con- 
tract whereby plaintiff agreed to construct a build- 
ing, under Section 608 of the Federal Housing Act 
and Administrative Rules and Regulations as pro- 


4 Rk. P. Hill and Mary Hill vs. 


vided in the laws of the United States, for defend- 
ants to be known as Second and Lacey Street Apart- 
ments in Fairbanks, Alaska, within fourteen 
months; that on or about the 2nd day of February, 
1950, plaintiff in accord with said oral contract 
agreed to construct said building for defendants at 
a cost of $1,694,374.00 which offer was accepted by 
the defendants and plaintiff was instructed by de- 
fendants to proceed to do all things necessary to 
earry out the terms of said contract. 


ITT. 

That plaintiff carried out and performed all of 
his dutes, obligations and agreements under said 
contract to be kept and performed, but defendants 
without notice to plaintiff, proceeded to rescind the 
said oral agreements on or about the 4th day of 
May, 1950, by securing other sponsors, architects 
and contractors for the construction of said build- 
ing and commencing work on said building with 
said new sponsors, architects and contractors, there- 
by causing the breach and rescission of the oral con- 
tract and agreements between plaintiff and defend- 
ants, despite the fact that plaintiff has been, and 1s, 
ready, willing and able to carry out all of the terms 
of said contract and agreements. 


IV. 

That by reason of the defendants abandonment 
and breach of said contract and agreements with 
plaintiff, notwithstanding plaintiff’s part perform- 
ance, plaintiff has been damaged in a sum repre- 
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senting the difference between the agreed contract 
price for construction in the sum of $1,694,374.00 
and the cost of the construction in the sum of $1,- 
643,374.00, or the reasonable contractors profit of 
$50,826.00 for preliminary costs, supervision, and 
construction, which sum plaintiff ought, as he be- 
leves, to recover from defendants. 


V. 

That it has become necessary for plaintiff to em- 
ploy an attorney to bring this action and plaintiff 
believes that he should recover a reasonable fee 
for his said attorney. 


Second Cause of Action 

Comes now the plaintiff and for a second and 
‘alternative cause of action against defendants al- 
leges and says: 

I. 

Re-pleads paragraph I of plaintiff’s first cause 
of action, by reference, as though set out in full 
again. 

II. 

That after numerous preliminaries, on or about 
the 16th day of January, 1950, plaintiff and defend- 
ants entered into an oral agreement with plaintiff 
whereby plaintiff was engaged to build and con- 
struct a building for defendants to be known as the 
Second and Lacey Street Apartments, in Fairbanks, 
Alaska, at the fair, reasonable and agreed sum of 
$1,694,374.00, and to do all things necessary to effect 
the premises; and pursuant to said agreement, 
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plaintiff proceeded to make preliminary investiga- 
tion surveys and soundings of Lots 1, 2, and-3 of 
Block 12, the property on which said building was 
to be constructed expending 14 days of plaintift’s 
time on such work connected with estimate and 
preliminary matters, consulting with the Philleo 
Engineering Service, City Utilities, and others, and 
employed and paid Williams Equipment Company 
the sum of $470.00 for taking soundings on said 
property for footings for the proposed building, 
and performed other acts necessary to the agree- 
ment between the parties hereto. 


AOS 

That the parties hereto decided to construct said 
building under a loan under Section 608 of the [ed- 
eral Housing Act and the Administrative Rules: 
and Regulations thereof and defendants requested 
plaintiff to continue with the contract and prelimin- 
ary work necessary to secure said loan and to pre- 
pare for construction, whereupon plaintiff employed 
and paid L. Orsini $500.00 to prepare financial 
statements and other papers necessary to meet FHA 
requirements and did employ and pay R. J. Mc- 
Nealy, attorney, the sum of $200.00 for legal services 
in connection with plaintiff’s agreement aforesaid. 


Ve 
That in connection with said agreement, plaintiff 
accompanied the defendant, R. P. Hill, to Seattle, 
Washington, on January 29, 1950, and consulted 
with banking houses and officers of the FHA for 
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the defendants until February 2, 1950, when plain- 
tiff took a plane to Juneau, Alaska, to consult with 
the FHA Administrator for Alaska on behalf of 
defendants for a period of two days before return- 
ing to Fairbanks, Alaska, on February 5, 1950, mak- 
ing a total of eight days of plaintiff’s time spent 
in service of defendants; that on said trip the plain- 
tiff’s hotel bill was $25.00, meals and taxi service 
amounted to $64.00 and the sum of $217.35 for 
transportation on Pan American Airways. 


V. 

That in connection with said agreement, plaintiff 
again traveled to Seattle, Washington, on the Ist 
day of March, 1950, and was engaged for a period 
of 16 days on behalf of defendants. with banks, 
architects, FHA officials and materialmen, return- 
ing to Fairbanks, Alaska, on the 16th day of 
March, 1950, having paid out $166.51 for hotel bills, 
including phone charges with reference to defend- 
ants work, the sum of $128.00 for meals and taxi 
service and the sum of $217.35 to Pan American 
Airways for plane transportation on said trip. 


VI. 

That according to plaintiff’s information and be- 
hef, the defendant, R. P. Hill, was not in Fair- 
banks, Alaska, on May 4, 1950, at which time plain- 
tiff was informed that defendants were securing 
other contractors to construct the proposed build- 
ing and plaintiff again flew to Seattle, Washington, 
on May 4, 1950, and consulted with banks, archi- 
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tects, FHA officials and contractors with reference 
to the proposed apartment building and after five 
days learned that the defendants had notified archi- 
tects, contractors, and the FHA, that plaintiff was 
no longer connected with him and that defendants 
had broken, canceled and abandoned the contract 
with plaintiff; that plaintiff’s expenses on said trip 
of five days were: Hotel bills—$37.59, meals and 
taxi service—40.00, and the sum of $217.35 for 
plane fare via Pan American Airways. 


VIL. 

That defendants have revoked and rescinded their 
agreement with plaintiff, and as a result thereof, 
the contract with plaintiff has been breached by 
defendants, notwithstanding that plaintiff done, 
kept, and performed all of the obligations and con- 
ditions that he was obliged to do and perform under 
the contract with defendants and further notwith- 
standing that plaintiff is still ready, willing and able 
to perform under the original contract, save that 
by delay of defendants, time for performance would 
have to be extended, and as a result of defendant’s 
wrongful breach of said contract the plaintiff has 
been damaged in the sum of $4,300.00 representing 
43 days time spent in service of defendants, being 
the going wage at the fair and reasonable sum of 
$100.00 per day charged by contractors for such 
services in and about Fairbanks, Alaska; airplane 
fare of $652.05; the sum of $229.10 for hotel and 
phone hills; the sum of $232.00 for meals and taxi 
services; the sum of $470.00 paid to Williams 
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Equipment Co.; the sum of $500.00 paid to L. 
Orsini; and the sum of $200.00 paid to R. J. Mc- 
Nealy, attorney, all of which totals $6,583.15, which 
sum plaintiff ought as he believes to recover from 
defendants, for the reason that defendants benefited 
by, and took advantage of, plaintiff’s labor, services 
and money expended under said contract. 


VIII. 

That it has become necessary for plaintiff to em- 
ploy an attorney to bring this action and plaintiff 
believes that he should recover a reasonable fee for 

his said attorney. 


Third Cause of Action 
Plaintiff, for his third and alternative cause of 
action against defendants, alleges: 


I. 

Re-pleads paragraph I of plaintiff’s first cause 
of action, by reference, as though set out in full 
again. 

isle 

Re-pleads paragraph II of plaintiff’s second 
cause of action, by reference, as though set out in 
full again. 

aT. 

Re-pleads paragraph III of plaintiff’s second 
cause of action, by reference, as though set out in 
full again. 

1 
Re-pleads paragraph IV of plaintiff’s second 
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cause of action, by reference, as though set out in 
full again. 
V. 

Re-pleads paragraph V of plaintiff’s second 
cause of action, by reference, as though set out in 
full again. 

VI. 

Re-pleads paragraph VI of plaintiff’s second 
cause of action, by reference, as though set out 
in full again. 

VIL. 

That if plaintiff is denied the right to recover 
from defendants under his first or second cause of 
action, then as an further alternative, plaintiff 
should recover from defendants quantum meruit for 
the reasonable value of services performed by him 
as part performance under said agreement with 
plaintiff and in addition thereto to be allowed his 
expenses in the sum of $2,283.15. 


Verioli 
That it has become necessary for plaintiff to em- 
ploy an attorney to bring this action and plaintiff 
believes that he should recover a reasonable fee for 
his said attorney. 


Wherefore, plaintiff prays judgment against de- 
fendants as follows: 

1. For the sum of $50,826.00 on plaintiff’s first 
cause of action, or 

2. For the sum of $6,583.15 on plaintiff’s second 
and alternative cause of action, or 
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3. For judgment Quantum Meruit for services 
rendered defendants, plus the sum of $2,283.15 ex- 
penditures, on plaintiff’s third and alternative cause 
of action. 

4. For plaintiff’s costs and disbursements, in- 
cluding a reasonable fee for his attorney. 


/s/ R. J. MeNEALY, 
Attorney for Plaintiff 


Duly Verified. 
Acknowledgment of Service attached. 


[Endorsed]: Filed November 21, 1951. 


[Title of District Court and Cause. ] 


AMENDED ANSWER 


Comes Now, the named Defendants and for 
Amended Answer to Plaintiff’s Second Amended 
Complaint, admit and deny as follows: 

For Answer to Plaintiffs First, Second and 
Third Causes of Action: 


First Defense 


That there was never a contract or other agree- 
ment between the Plaintiff and Defendants wherein 
Defendants, or either of them, agreed to pay to the 
Plaintiff money for the construction of a building 
in Fairbanks, Alaska, or for the payment by De- 
fendants to Plaintiff money for services rendered 
or to be rendered by Plaintiff, or any person, firm 
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or corporation, for or in behalf of Defendants, or 
either of them. { 
Second Defense 

That any agreement made by Defendants or either 
of them to pay money to Plaintiff for the construc- 
tion of a building in Fairbanks, Alaska, or for any 
other reason or purpose, if such an agreement there 
was, is void and unenforceable on the grounds and 
for the reason that same was gratuitous and without 
consideration. 

Third Defense 

That no written contract, note or other memor- 
andum for the construction of a building was ever 
executed between Plaintiff and Defendants or 
either of them, and subscribed by said persons, and 
that said contract, if contract there was, was not 
to be performed, nor intended to be performed, 
within one year from the making thereof and that 
such contract or agreement is therefore void as pro- 
vided by Section 58-2-2 (1) ACLA, 1949. 


Fourth Defense 

That any time, energy, effort or money expended 
by the Plaintiff herein were not expended at the in- 
stance or request of Defendants, or either of them, 
in accordance with any contract or other agreement, 
but such expenditure of time, energy effort or 
money was expended by Plaintiff at Plaintiff’s risk 
in an effort to secure, and preliminary to securing 
a contract or other agreement between Plaintiff and 
Defendants for the construction of a building in 
Fairbanks, Alaska under an FHA commitment. 
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Fifth Defense 
That Plaintiff performed no service of value to 
Defendants, or either of them. 


Sixth Defense 

That Defendants, nor either of them, ever pro- 
mised or agreed to pay unto Plaintiff any sum of 
money, nor did Defendants, or either of them, re- 
quest Plaintiff to perform any service or to secure 
the performance of any service for them, or the 
employment of any person, firm or corporation, nor 
did Defendants, or either of them, request Plaintiff 
to expend any money, time, energy or effort in their 
behalf; nor did Defendants, or either of them, au- 
thorize the expenditure of Plaintiff’s money for 
or in behalf of Defendants, nor did- Defendants, 
or either of them agree at any time to reimburse 
Plaintiff for any such expenditure, or expenditures. 


Seventh Defense 

That the time, energy, effort and money expended 
by the Plaintiff were normal incidents of the build- 
ing construction business and such expenditures 
were no different in character than those per- 
formed by any building construction contractor pre- 
liminary to, and in an effort to secure a contract 
for the construction of a large building involving 
one and three-quarter million of dollars. 


Eighth Defense 
That as a condition precedent to the commence- 
ment of construction of all FHA projects the said 
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FHA requires the execution of building construc- 
tion contractor’s performance bond, which bond the 
Plaintiff herein was unable to secure, the posting 
of such performance bond being also a condition 
precedent upon which depended Defendants’ duty 
to perform any agreement between Plaintiff and 
Defendants, or either of them. 


Ninth Defense To 
Plaintiff’s First Cause of Action: 


si 
Defendants admit the allegation of Paragraph I. 


II. 
Defendants deny each material allegation of 
Paragraph II. 
ORE 
Defendants deny each material allegation of 
Paragraph ITI. 
IV. 
Defendants deny each material allegation of 
Paragraph IV. 
VE 
Defendants deny each material allegation of 
Paragraph V. 
Ninth Defense To 
Plaintiff’s Second Cause of Action: 


ili 


Defendants admit the allegations of Paragraph I. 
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IT. 
Defendants deny each material allegation of 
Paragraph II. 
JON 
Being without sufficient information upon which 
to form a belief Defendants deny that Plaintiff em- 
ployed L. Orsini and R. J. McNeally, Defendants 
deny each and every other material allegation in 
Paragraph III. 
IV. 
Defendants deny each material allegation in 
Paragraph IV. 
Ve 
Defendants deny each material allegation in 
Paragraph V. 
VI. 
Being without sufficient information upon which 
to form a belief, Defendants deny each material al- 
legation in Paragraph VI. 


VII. 
Defendants deny each material allegation of 
Paragraph VII. 
VITI. 
Defendants deny each material allegation of 
Paragraph VIII. 


Ninth Defense To 
Plaintiff’s Third Cause of Action: 


il 
Defendants admit the allegations of Paragraph I. 
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iu 


Defendants deny each material allegation 


Paragraph II. 


Defendants deny 
Paragraph III. 


Defendants deny 
Paragraph IV. 


Defendants deny 
Paragraph V. 


Defendants deny 
araotap i aves 


Defendants deny 
Paragraph VIL. 


Defendants deny 
Paragraph VIII. 


IGGL. 
each material 


ne 
each material 


Vv. 
each material 


Wee 


each material 


Wall, 
each material 


VIL. 
each material 


allegation 


allegation 


allegation 


allegation 


allegation 


allegation 


of 


of 


of 


of 


of 


of 


of 


Wherefore having fully answered, Defendants 
pray that Plaintiff take nothing on his Complaint 


on file herein. 


/3/ ROBERT A. PARRISH, 


Of Attorneys for Defendants 


Duly Verified. 


Acknowledgment of Service attached. 


[Endorsed]: Filed September 24, 1952. 
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THIRD AMENDED COMPLAINT 
Plaintiff complains of defendants and alleges: 


iy 
That plaintiff is a general contractor and in the 
building construction business in Fairbanks, Alas- 
ka, and that he, together with the defendants, are 
residents of Fairbanks, Fourth Division, Territory 
of Alaska, and within the jurisdiction of this Court. 


Il. 

That plaintiff and defendants met several times 
during the month of December, 1949, and on oc- 
casions thereafter, and discussed the construction 
of a business and apartment building on defendants 
property between First and Second Avenues on 
Lacey Street in Fairbanks, Alaska, and for the 
purpose of securing a commitment under Section 
608 of the Federal Housing Authority to secure 
funds with which to do said construction. 


ITT. 

That plaintiff and defendants agreed that plain- 
tiff was to construct said building, if and when a 
F.H.A. commitment was secured and after neces- 
sary plans and specifications were prepared to de- 
termine cost of construction. 


IV. 
That pursuant to said discussions and agreement 
and at the request of defendants plaintiff became a 
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co-sponsor on an application for the F.H.A. com- 
mitment for a loan to construct said building, and 
proceeded to do the other necessary and preliminary 
work in furtherance thereof. 


ve 
That in connection therewith, early in January 
of 1950 plaintiff employed L. Orsini to prepare 
the necessary statements and preliminary papers to 
make application for the F.H.A. commitment, which 
service was successfully performed and _ plaintiff 
paid the said Orsini the sum of $500.00 therefor. 


VI. 

That in order to supply the architects employed 
by defendants with preliminary information on 
which to base plans and specifications for the 
H.H.A. commitment and later construction, plain- 
tiff employed the Philleo Engineering Service to 
survey defendants’ lots and employed Williams 
Equipment Company to take soundings for footings 
and foundations for the proposed building and 
plaintiff paid said Williams Equipment Company 
the sum of $470.00 for their services in this con- 
nection. | 

VII. 

That in connection with services performed on 
behalf of defendants, the plaintiff spent 43 days of 
his time on said preliminary work and plans, mak- 
ing three or four trips to Seattle and one trip to 
Juneau via Pan American Airlines on behalf of 
said project at a total cost of $626.88 in airplane 
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fare, and the sum of $220.10 for hotel expenses, 
which time, travel and expense was incurred for 
defendants’ benefit by plaintiff doing preliminary 
work in Fairbanks, and consulting with banks, ma- 
terialmen, F.H.A. officers and architects in Seattle, 
Washington, and making one trip to Juneau, Alas- 
ka, at request of defendants. 


VIII. 

That as the direct result of all of plaintiff’s ef- 
forts, services and expenditures, an E'.H.A. com- 
mitment under Section 608 was issued on the 24th 
day of February, 1950, just prior to expiration of 
this type of loan guarantee in Alaska, and plaintiff 
and defendants were named as sponsors on said 
commitment. 

IX. 

That for a time after said commitment was is- 
sued plaintiff continued to work on preliminary 
plans for the construction of said building for de- 
fendants, but prior to the time final plans and 
specifications were drawn, defendants demanded 
that plaintiff pay to them $50,000.00 of the expected 
builder’s profit for constructing said building and 
upon plaintiff’s refusal to so do, defendants sev- 
ered their connections and association with plaintiff 
and secured another contractor to construct a build- 
ing for them, being the present Polaris Building 
in Fairbanks, Alaska. 

X. 

That by reason of all of the transactions between 

the parties and by virtue of defendants failing to 
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make a contract with plaintiff for a specified sum 
to construct the building for them, an implied con- 
tract exists to pay plaintiff for the reasonable value 
of his services and expenditures on behalf of de- 
fendants as 1s evidenced by the conversations and 
actions of the parties in connection with the F.H.A. 
commitment, preliminary plans, and negotiations 
for construction. 


Wherefore, plaintiff prays the Court that he re- 
cover from defendants quantum meruit, the reason- 
able value of his services and expenditures for de- 
fendants benefit, together with a reasonable fee for 
his attorneys and his costs and disbursements in this 
action. 

EVERETT W. HEPP and 
R. J. McNEALY, 
/s/ By R. J. McNEALY, 
Of Counsel for Plaintiff 
Duly Verified. 


[Endorsed]: Filed August 3, 1955. 


[Title of District Court and Cause. ] 


DEFENDANTS REQUESTED INSTRUCTIONS 


Defendant Requested Instruction No. 1 
You are hereby instructed that the Plaintiff is 
not entitled to a recovery against the defendants 
in any amount, if he performed services or ex- 
pended money for the purpose of obtaining busi- 
ness through a hoped for contract. 
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[In longhand]: Defendants’ Requested Instruc- 
tions 1 to 5, inclusive, are each and all denied. 
Dated Aug. 4, 1955. Signed Vernon W. Forbes, 
Judge. 


Defendants Requested Instruction No. 2 

If, in this case, you find that the services rendered 
by the Plaintiff or the monies expended by him 
were as much in his interest or for his benefit as 
in the interest or for the benefit of the Defendants, 
and were rendered and expended for the purpose 
of securing a commitment for insurance, and at 
the time that such services were rendered or monies 
were expended that the Plaintiff had no expectation 
of charging therefore then, and in that event, you 
must find for the Defendants and .against the 
Plaintiff. 


Defendants Requested Instruction No. 3 

For the Plaintiff to recover from the Defendants 
the reasonable value of his services or the amount 
of monies which he expended, you must have been 
convinced by a preponderance of the evidence that 
the services and expenditures of the Plaintiff and 
the reception thereof by the Defendants were per- 
formed and made by the Plaintiff and accepted and 
received by the Defendants with a mutual under- 
standing by both the Plaintiff and the Defendants 
that the Defendants were to pay for same. 


Defendants Requested Instruction No. 4 
If you the Jury believe that the Plaintiff ren- 
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dered services or expended monies without an ex- 
pectation of compensation from these defendants, 
you must find for the Defendants and against the 
Plaintiff. 


Defendants Requested Instruction No. 5 

In this case, to find in favor of the Plaintiff and 
against the Defendants, you must be convinced by 
a preponderance of the evidence that, at the time 
the Plaintiff rendered services or expended money, 
he then expected these Defendants to pay him there- 
for, and that the services were rendered by the 
Plaintiff and received by the Defendants under such 
circumstances as to cause the Defendants to expect 
that they were to pay therefor. 


Acknowledgment of Service attached. 


[Endorsed]: Filed August 4, 1955. 


[Title of District Court and Cause. ] 


VERDICT No. I 


We, the Jury, duly empaneled and sworn to try 
the above entitled cause do find for the plaintiff 
and award damages to the plaintiff in the sum of 
$11,067.46. 


Dated at Fairbanks, Alaska, this 4th day of Au- 
gust, 1955. 
/s/ EDSON W. HARDENBROOK, 
Foreman 


[Endorsed]: Filed August 5, 1955. 
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MOTION FOR A JUDGMENT NOTWITH- 
STANDING THE VERDICT, OR FOR A 
NEW TRIAL 


Comes Now the above named Defendant R. P. 
Hill, by and through his Attorney George B. Mce- 
Nabb, Jr., and moves this Honorable Court for a 
new trial in the above entitled cause, or in the al- 
ternative, for a judgment notwithstanding the ver- 
dict heretofore rendered in said cause: This motion 
is based on the following grounds, to-wit: 


iy 


That the Court erred in overruling Defendant’s 
motion for a directed verdict at the close of the 
Plaintiff’s evidence. 


TE 


That the Court erred in granting leave to the 
Plaintiff for the filing of an Amended Complaint 
subsequent to the Defendant’s Motion for a directed 
verdict. 

ar, 

That the Court erred in refusing Defendant’s 
motion for a directed verdict at the close of the 
case, 

IV. 


That the Court erred in refusing each and every 
and all of the Defendant’s requested instructions. 
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Ve 
That the verdict of the Jury was contrary to the 
evidence. 
VL. 


That the verdict was excessive 1n amount. 


VII. 
That there was insufficient evidence to justify the 
verdict. 
VIII. 
That the Court erred in refusing to grant the 
Defendant a continuance after allowing Plaintiff 
to file an Amended Complaint. 


TX. 
That the Jury was influenced by passion or pre}j- 
udice against the Defendant and awarded an ex- 
cessive verdict. 


Dated this 9th day of August, 1955. 


/s/ GEORGE B. McNABB, JR., 
Attorney for Defendant 


Acknowledgment of Service attached. 


[Endorsed]: Filed August 9, 1955. 
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In the District Court for the District of Alaska, 
Fourth Division 


No. 6481 
A. E. WAXBERG, d/b/a Waxberg Construction 
Co., IPB riaataee 
VS. 
R. P. HILL, Defendant. 
JUDGMENT 


This Cause came on regularly for trial, plaintiff 
being present in Court and represented by his at- 
torneys, Everett W. Hepp and R. J. McNealy, and 
defendant being present in Court and represented 
by his attorney, George B. McNabb, Jr., and a 
Jury having been duly empanelled and sworn to try 
the issues in the above-entitled cause, and testimony 
and evidence having been submitted on behalf of. 
plaintiff and defendant, and arguments of counsel 
for the respective parties to this action having been 
made, and the Court having instructed the Jury as 
to the law in the ease, and the Jury having con- 
sidered the law and the evidence duly returned into 
Court their Verdict of the 4th day of August, 1955, 
as a sealed Verdict on the 5th day of August, 1955, 
as provided by stipulation of the respective attor- 
- neys, and in words and figures, together with later 
endorsements thereon, as follows: 


Filed in the District Court, Territory of Alaska, 
Ath Div., August 5, 1955. 


John B. Hall, Clerk 
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Verdict No. I. ; 

We, the Jury, duly empaneled and sworn to try 
the above entitled cause do find for the plaintiff 
and award damages to the plaintiff in the sum of 
$11,067.46. 


Dated at Fairbanks, Alaska, this 4th day of Au- 
gust, 1955. 
/s/ Edson W. Hardenbrook, Foreman 
August 5, 1955 Entered in Court Journal No. 52 
Page 189. 


It further appearing that plaintiff on the 24th day 
of April, 1951, caused all of the right, title and in- 
terest of defendant, in and to Lots 1, 2 and 3 of 
Block 12 of the Townsite of Fairbanks, Fairbanks 
Precinet, Fourth Judicial Division, Territory of 
Alaska, to be attached in this cause by the United 
States Marshal for the Fourth Division, District 
of Alaska, in the sum of $6,583.15, and on the 18th 
day of May, 1951, plaintiff instructed said marshal 
to release from said attachment all of said realty 
except the following described real property situ- 
ated in the Townsite of Fairbanks, Fairbanks Pre- 
cinct, Fourth Judicial Division, Territory of Alas- 
ka, and more particularly described as: 

That portion of Lots one (1) and two (2) of 
Block Twelve (12), being the Hill Cocktail Bar 
more fully described as: 

Beginning at the SE corner of Lot 2, Block 12, 
of the Fairbanks Townsite, said point being the 
SE corner of the building; thence appx. N 8°16’ 
W a distance of about 75 feet to the NE corner of 
said building; thence appx. S 81°44’ W a distance 
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of about 45 feet to the NW corner of the building; 
thence about S 8°16’ East a distance of 4 feet; 
thence about N 81°44 Ei a distance of 3 fect; 
thence in a southerly direction about 66 feet to the 
SW corner of the building being on the North side 
of Second Avenue about 39 feet westerly from the 
SE corner of said Lot 2; thence N 82°15’ E along 
Second Avenue to point of beginning. 

That return of the attachment writ was made by 
said marshal on the 27th day of June, 1951, and 
except as aforesaid, said attachment has not been 
released. 

Now, Therefore, in accordance with the Verdict 
of the Jury, it is hereby 

Ordered, Adjudged and Decreed that plaintiff 
have and recover from defendant the sum of $11,- 
067.46, and the sum of $700.00 as fees for plaintiff’s 
attorneys, together with his costs and disbursements 
in the sum of $43.00 as taxed by the Clerk of this 
Court, said Judgment to draw interest at the rate 
of 6 per centum per annum from the date hereof, 
and it is 

Further Ordered, Adjudged and Decreed that 
plaintiff may cause the right, title and interest of 
the defendant in and to the above described real 
property held under attachment by the United 
States Marshal for the Fourth Division, District 
of Alaska, to be sold according to law to satisfy 
plaintiff’s demands to the extent of $6,583.15, and 
if execution issue on this Judgment, the overplus 
after satisfaction of such execution shall be de- 
livered to the defendant. 
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Done at Fairbanks, Alaska, this 3rd day an J Os: 
tober, 1955. 
/3/ VERNON D. FORBES, 
District Judge 


Acknowledgment of Service attached. 
[Endorsed]: Filed October 3, 1955. 


[Title of District Court and Cause. | 


ORDER 


The Court having considered the matters in the 
defendants’ Motion for a Judgment not withstand- 
ing the Verdict and Motion for a New Trial and 
now being fully advised in the premises, it was 
Ordered that the Motions be denied. 


Entered in Court Journal Oct. 4, 1955. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that the Defendants 
above-named, R. P. Hill and Mary Hill, hereby 
appeal to the United States Court of Appeals for 
the Ninth Circuit, sitting at San Francisco, Cali- 
fornia, from the judgment entered in this action 
on the 3rd day of August, 1955, and from the order 
entered on October 4, 1955, denying Defendants’ 
motion for a new trial. 
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Dated at Fairbanks, Alaska, this 17th day of 
October, 1955. 


/s/ GEORGE B. McNABB, JR,, 
Attorney for Defendants 


Acknowledgment of Service attached. 


[Endorsed]: Filed October 19, 1955. 


[Title of District Court and Cause. ] 
~ STATEMENT OF POINTS ON APPEAL 


Appellant states the following points upon which 
he will rely on Appeal. 

1. That the Court erred in overruling Defend- 
ant’s motion for a directed verdict at the close of 
the Plaintiff’s evidence. 

2. That the Court erred in granting leave to the 
Plaintiff for the filing of an Amended Complaint 
subsequent to the Defendants’ Motion for a directed 
verdict. 

3. That the Court erred in refusing Defendants’ 
motion for a directed verdict at the close of the 
case. 

4. That the Court erred in refusing each and 
every and all of the Defendants’ requested instruc- 

_ tions. 

| o. That the verdict of the Jury was contrary to 
the evidence. 
| 6. That the verdict was excessive in amount. 

7. That there was insufficient evidence to justify 
the verdict. 
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8. That the Court erred in refusing to grant the 
Defendants a continuance after allowing Plaintiff 
to file an Amended Complaint. 

9. That the Jury was influenced by passion or 
prejudice against the Defendants and awarded an 
excessive verdict. 

10. That the trial Court erred in overruling De- 
fendants’ Motion for Judgment Notwithstanding 
the Verdict or For a New Trial. 

11. That the Court erred in its instructions to 
the Jury. 


Dated at Fairbanks, Alaska, this 12th day of De- 
cember, 1955. 


/s/ GEORGE B. McNABB, JR., 
Attorney for Defendant Appellant 


Acknowledgment of Service attached. 


[Endorsed]: Filed December 13, 1955. 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


I, John B. Hall, Clerk of the above-entitled 
Court, do hereby certify that the following lst 
comprises all proceedings in this cause listed on the 
defendants’ Designation of Record and Additional 
Designation of Record, viz.: 

1. Second Amended Complaint. 

2. Amended Answer. 

3. Third Amended Complaint. 


4, 
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Motion for Judgment, Notwithstanding the 


Verdict, or For a New Trial. 


D. 


© DAD 


Hearing on above Motions. 
Order denying above Motions. 
Notice of Appeal. 

Verdict No. 1. 

Statement of Points on Appeal. 


10. Designation of Record. 
11. Additional Designation of Record. 


ey 
Jury. 


Defendants’ Requested Instructions to the 


Witness my hand and the seal of the above-en- 
titled Court this 17th day of December, 1955. 


[Seal] /s/ JOHN B. HALL, 


Clerk of the Court 
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In the District Court for the District of a 
Fourth Judicial Division 


No. 6481—Civil 


A. E. WAXBERG, d/b/a Waxhbere Construction 
Co., Plaintiff, 
vs. 
R. P. HILL, Defendant. 


TRANSCRIPT OF PROCEEDINGS 


Dates: August 1, 2, 3, and 4, 1955. 

Place: Fairbanks, Alaska. 

Before: Hon. Vernon D. Horbes, District Judge, 
and Jury. 

Appearances: Robert J. McNealy and Everett W. 
Hepp, of Fairbanks, Alaska, attorneys for plain- 
tiff. George B. McNabb, Jr., of Fairbanks, Alaska, 
attorney for defendant. 


Mary F. Templeton, Official Court Reporter. [1*] 


Be It Remembered, that at 10:00 am., upon the 
ist day of August, 1955, the trial of this cause, 
No. 6481, was begun, plaintiff and defendant repre- 
sented by counsel, the Honorable Vernon D. Forbes, 
District Judge, presiding: 


The Court: Will the Clerk, please, call the roll 
of the jury. 


(Whereupon, the Clerk of the Court pro- 
ceeded to call the roll of the jury.) 


* Page numbers appearing at top of page of original Reporter’s 
8 P] 8 p pag 5 p 
Transcript of Record. 
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Clerk of Court: How many does that make, 
Mrs. Wann? 

Baihff: Thirty-three. 

Clerk of Court: Thirty-three present, your 
Honor. $ix absent. I am not too sure they haven’t 
been excused, some of them. 

The Court: May I see the list of the absentees. 

This is the time fixed for the trial of civil cause 
6481, Waxberg vs. R. P. Hill and Mary Hill. Coun- 
sel ready to proceed ? 

Mr. McNealy: Ready, your Honor. 

Mr. McNabb: Defendants are ready, your Honor. 

The Court: We have a sufficient number of 
jurors to proceed and both the plaintiff and the 
defendant ready to proceed with the thirty-three 
that responded to roll call? 

Mr. McNealy: Yes, sir. 

The Court: The Clerk will now draw twelve 
names from the jury box. 


(At this time, Mr. McNealy made a brief 
statement to [3] the veniremen and Mr. Me- 
Nabb and Mr. McNealy proceeded to impanel 


a jury.) 
(A jury was duly impaneled and sworn to 
try the above named cause.) 


Clerk of Court: The remaining jurors are ex- 
cused until next Monday morning at ten o’clock. 
The Court: Ladies and gentlemen, you have 
now been selected as jurors to try this case. While 
no evidence has yet been submitted to you I never- 
theless admonish you not to discuss the case with 
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anyone or among yourselves, and do not form, of 
course, any opinion until the case is finally sub- 
mitted to you and you are excused until two o’clock. 
And counsel will you, please, remain. 


(Thereupon, the jury withdrew from the 
courtroom and the following proceedings were 
had out of the presence and hearing of the 
AiUiiave 

The Court: Let the record show the presence of 
the parties and their respective attorneys and the 
absence of any of the jurors. And, gentlemen, it 
isn’t quite timely but I wonder if you wish to stipu- 
late that in the event of the disability of any of the 
jurors that a verdict might be returned by eleven? 


Mr. McNealy: The plaintiff will so stipulate, 
your Honor. 

Mr. McNabb: The defense will stipulate to that 
effect. 


The Court: Very well, and next, gentlemen, 
perhaps somewhat in the nature of a pre-trial al- 
though the trial is [4] actually commenced in this 
case, the jury having been selected. I wish that 
counsel for the plaintiff would enlighten the Court 
on two or three matters and one is the first cause 
of action as I understand it from a reading of the 
second amended complaint is clearly an action for 
a breach of an alleged contract. And I believe that 
it is the plaintiff’s theory that the contract was for 
a certain figure and that had the plaintiff been per- 
mitted to complete the alleged contract that his 
profit would have been fifty thousand eight hundred 
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twenty-six dollars. That is the theory of the first 
eause of action, Mr. McNealy? 

Mr. McNealy: Yes, your Honor, that ts. 

The Court: And the allegations that the plain- 
tiff has performed all of his duties, obligations and 
agreements under the contract to be kept and per- 
formed, how is the Court to interpret that? The 
building was built by the plaintiff? I call your at- 
tention to Paragraph two of the second amended 
complaint, Paragraph three on top thereof that 
plaintiff carried out and performed all of his duties 
and obligations and agreements under said contract 
to be kept and performed; that the defendants 
without notice to plaintiff proceeded to rescind the 
said oral agreements. 

Mr. McNealy: The meaning of that, your Honor, 
while it may not be as clear as it should be is that 
he performed all of his preliminary duties in re- 
gard, and obligations that were necessary at the, 
to begin to carry out the contract work, your Honor, 
and we close the paragraph stating, of course re- 
ferring [5] back to that time that he was ready, 
willing and able to carry out all of the contract. 
We refer merely to the preliminary work that was 
done. 

The Court: Then to assist in the trial, the Court 
is wondering about paragraph 2 of the second 
amended complaint, that on or about the 16th day of 
January, 1950, plaintiff and defendant entered into 
an oral contract. Now, that refers to an agreement 
on the 16th day of January, 1950, and later on in 
the same paragraph, that on or about the 2nd day of 
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February, 1950, at a cost of so much money, what is 
the plaintiff’s theory in regard to that? The two 
specific dates alleged in the complaint. 

Mr. McNealy: The testimony in support thereof, 
your Honor, will be that the actual agreement to 
construct this building was done about the 16th of 
January and that between the 16th of January and 
the 2nd of February the plaintiff was required to 
furnish the cost estimate of the building and in that 
interim time had prepared his cost estimate which 
was the only thing, only further step for him to 
do in regard to the contract at that time, which 
was to determine the materials and costs that would 
be required to carry out the contract. 

The Court: Is it your theory that that agree- 
ment on the 16th day of January, 1950, was the 
fixed contract between the parties, regardless of 
how much might be determined later, the cost of the 
building would be? 

Mr. McNealy: Yes, your Honor. [6] 

The Court: I mean, if that figure had been three 
million it was still the agreement of the parties the 
contract was made on the 16th of January, 1950? 
I was just wondering about your theory, if there 
could be a fixed contract before the price had been 
determined ? 

Mr. McNealy: Well, I believe that the testimony, 
your Honor, shows an approximate figure decided 
upon and on the 16th of January Mr. Hill asked 
Mr. Waxberg to figure out the exact costs rather 
than an approximate figure which as I remember, 
was somewhere around a million and a half dollars 
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was talked about originally. That is as of the 16th 
of January. 


The Court: Now, for the Court’s enlightenment, 
can you point out to me to assist in the trial of this 
cause the difference between the second cause of 
action and the third cause of action. What is the 
theory of it and, of the second cause, and what is 
the theory of the third cause? 


Mr. McNealy: That, your Honor, goes back to 
possibly the reason for a second amended complaint 
being filed. I believe we argued these in prior times 
before the Court that we would set it up as a second 
eause of action. However, strictly speaking, it 1s an 
alternative cause of action that in the event, in the 
event that plaintiff were unable to prove his con- 
tract under the first cause of action, then our al- 
ternative cause would be for him to recover the 
money under the oral agreement which he expended 
in actual work done on the premises in connection 
with the original agreement together with a reason- 
able sum, which I believe was set out in here, a 
hundred dollars a day for the time which the [7] 
plaintiff devoted to this. 


The Court: How is that distinguished from the 
third cause? 


Mr. McNealy: And in the third cause of action, 
your Honor, we have asked there as an alternative 
cause in the event of failure of the other two causes 
that as an alternative cause that the plaintiff re- 
cover on a narrowed basis which would be in effect 
leaving it to the jury to decide what the fair and 
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reasonable value of such services that the pleat 
had performed. 

The Court: Counsel, don’t the second and third 
cause, causes, aren’t they the same? 

Mr. McNealy: I believe, your Honor—(Inter- 
rupted) 

The Court: You say we had so much expense 
and our services were worth so much money. If 
there is any difference in counsel’s mind I want to 
know it for my own guidance. I can’t see anything 
that distinguishes the two but possibly there 1s some. 

Mr. McNealy: I question in my own mind 
whether it has a great deal of effect, your Honor, 
on the case. Strictly speaking, the only difference 
I have found there is that I know is there is the 
fact that the second cause of action, the plaintiff 
has asked for or stated one hundred dollars a day 
was a reasonable value for his services, whereas 
in the third cause of action it was left open as to 
what the value of his services was. 

Mr. Hepp: May it please the Court, I think there 
is one other distinction there. The second cause of 
action would be, of course the Court’s theories of 
the plaintiff that whether or not [8] services were 
of any value to the defendant. They were sound in 
contract. He had requested they be performed and 
they were so performed as alleged, at least as al- 
leged here by the plaintiff in this cause which would 
give him a contractual right for recovery regardless 
of whether they were of any value at all to the de- 
fendant. In the third cause, it is narrowed. I think 
that there is a technical distinction. I did not draw 


| 
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the pleadings in this cause, but I discern that as 
I studied those pleadings. 

The Court: Mr. Hepp, if there should be a re- 
covery on the first cause, wouldn’t that preclude 
recovery on the second and third? 

Mr. Hepp: ‘These are alternative prayers. 

The Court: Now, Mr. McNealy, one of the de- 
fenses raised is the statute of frauds. Do you have 
any authorities on that subject you might submit 
to the Court prior to the trial? 

Mr. McNabb: I have them, not at the moment, 
your Honor, but I have them at the office that I can 
submit. 

The Court: And, of course, that would also mean 
that the plaintiff may submit authorities on that 
point, as you may wish but I would like to have 
them. [I have looked at the Territorial statute of 
frauds which is unlike any I have ever seen, but 
if you have any law on that subject, counsel, [ would 
hike to have it. The Court will adjourn. Let’s see, 
Mr. Stevens, you have something? This ease is con- 
tinued until two o’clock. 

(Thereupon, at 12:00 noon a recess was taken 
until 2:00 p.m.) [9] 


Afternoon Session 
(The trial of this cause was resumed at 2:00 
p-m., pursuant to the noon recess.) 
The Court: Parties wish to have the jury polled? 
Mr. McNealy: We will stipulate they are all 
present, your Honor. 
Mr. McNabb: Yes, your Honor. 
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The Court: Very well. 

Mr. McNealy: We would lke to make-«a brief. 
opening statement, your Honor. 

The Court: Very well. 


(Thereupon, Mr. McNealy made an opening) 
statement to the jury in behalf of the plaintiff.) 


(Thereupon, Mr. McNabb made an opening 
statement to the jury in behalf of the defend- 
ant.) 

A. EK. WAXBERG 
the plaintiff, appearing as a witness in his own be- : 
half, was duly sworn and testified as follows: 


Direct Examination 

Q. (By Mr. Hepp): Would you state your name 
to the Court and jury, please. 
A. E. Waxberg. 
Where do you live, Mr. Waxberg? 
Fairbanks, Alaska. 
What is your occupation? 
General contractor. [10] 
How long have you been engaged in the, in 
an occupation that is related to the building trades, 
general contracting as such? 

A. About thirty years. 

Q. And how much of that time has been spent, 
if any, in the Fairbanks area? 

A. Highteen years. 

Q. Do you have a business here? A. Indo. 

Q. Where is your business, sir? 

A. Wendell and Lacey. 


OPOoOPop 
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(Testimony of A. E. Waxberg.) 

Q. You have been engaged in that business for 
eighteen years here? 

A. Not in that particular business, no. Been 
working for other people, running work for other 
people. 

Q. But it has always been in the building trades 
line, has it? ee hat senient. 

Q. What specific type of building trades are 
you best acquainted with, that is to say, carpentry, 
plumbing ? 

A. Carpentry, plumbing, electrical, general 
building. 

@. Have you since your inception of the busi- 
ness here that you built any buildings around the 
Fairbanks area? A. Several, yes. 

Q. Would you name several of them ? 

A. Well, I was carpenter foreman on the News- 
Miner Building. [11] 

Mr. McNabb: What was that now? 

Mr. Waxberg: News-Miner Building, carpenter 
foreman. 

Q. (By Mr. Hepp): What is that, the Lathrop 
Building? A. Lathrop Building, yes. 

Q. I see. 

A. Put up KFAR transmitter station, crash sta- 
tion out at Ladd Field, gas station number one, 
N. C. Garage. Of course, that is burned down now. 
Several other buildings around town here I have 
been foreman on and some of them J put up in my 
own business. 

Q. I see. Are you presently in that business? 
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A. I am. 
Q. Do you have any bids, work along that line 
this summer ? A. Yes. 


Q. What is your principal, if any, projects? 
A. Well, I just got the Nenana School the other — 
day. 
Q. You are going to construct the Nenana 
School, are you? chine Trot 
Q. In terms of money what size, what size of 
building is that, how much money will that cost? 
Three hundred thirty-five thousand was my 


AN 
d 
Q. About a third of a million? 
A. PEhat’s gain. 
Q. Do you know the defendant, Mr. Hill, Rudy 
1? A. I do. 
Q. Do you know his wife, Mrs. Mary Hill? 
A. Yes. [12] 
@. How long have you known them, or either 
of them? A. Since about 1949, I guess. 

@. Have you ever had any business dealings with 
ibe, Jebus A. Yes. 

@. When, when did you first discuss any busi- 
ness dealings with Mr. Hill, if you recall? 

A. Well, as I recall it was in December of 1949 
down at my office. 

Q. That is down there on—(Interrupted) 

A. Wendell and Lacey, yes. 

@. Wendell and Lacey? A. Yes. 

Q. Are you acquainted with a building now 
known as the Polaris Building? 
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(Testimony of A. E. Waxberg.) 

A. Well, I know where it is and I know the 
building, yes. 
What is the street address of that? 
Wirst and Lacey. 
Where is your business in relation to that? 
Within a half a block. 
Half a block which way? A. Down. 
Down Lacey Street? 
Right at the end of Lacey Strect. 
You are down near the river? 
Right next to the river, yeah. [13] 
You say that you discussed some business 
with Mr. Hill along in December of 1940, would 
you state the date again, please ? 

A. I believe it was in December, 1949. 

Q. What was the subject matter of your dis- 
cussion with Mr. Hill? 

A. Well, it was about the possibilities of put- 
ting up a MHA building on his property. 

Q. Which property was that? 

A. Well, this was between First and Second 
and facing Lacey Strect. 

Q. Is that the site where the present Polaris 
Building is now situate? 

me Yes, past of it, yes. 

Q. At that time, was there any building on that 
property ? 

A. There was some wanigans on there, I believe. 

Q. Who was present if you recall in your office 
when you first discussed the subject matter of Mx. 
Hill building a building with you? 


OPOoPeorere® 
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(Testimony of A. E. Waxberg.) | 

A. I believe William Berklid was there at the 
time. I don’t know if he was in on the discussion 
but he knew that Mr. Hill was there. 

@. He was around? 

A. Yes, he was around there. 

@. Would you state the substance of that con- | 
versation that you had with Myr. Hill that you | 
recall? 

A. Well, as I recall it was the possibilities of 
finding [14] out what a building, how a building 
should be constructed and what the approximate 
eost would be and so on and so forth. 

@. Was there any discussion about finances at 
that time? | 

A. Well, we would try to get an FHA mort- 
gage or loan and he was to put up his property 
and all I was to have to do with was to promote 
or to help the engineering of the building and the, 
see that the specifications were right and so forth 
and then to construct the building. That was what 
we finally come to. That wasn’t at that particular 
time. 

Q. Did you have later discussions following this 
first one with Mr. Hill? 

A. Yes, from time to time. 

Q. What were the frequency of those discus- 
sions, J mean would they occur rarely or often? 

A. No, they were quite frequent, oh, until, well, 
the last was almost continuous, I should say. 

Q. Isee, as a building contractor, Mr. Waxberg, 
in that field are building contractors interested in 
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(Testimony of A. E. Waxberg.) 
the financing of buildings which they may be in- 
terested in building? 

Mr. McNabb: I object to that as calling for a 
conclusion, no part of the issues in this case. 

Mr. Hepp: I believe, your Honor—(interrupted) 

The Court: He may answer. 

Mr. Waxberg: I believe so, yes. As far as I know 
they are. I have seen it happen several times. 

Q. (By Mr. Hepp): As a result of these dis- 
cussions you had with Mr. Hill [15] or that he had 
with was, was there any agreement formed between 
the two of you? 

A. A verbal agreement, yes. 

Q. When did that occur, sir? 

A. Well, I would say that it more or less growed 
as we progressed with the deal. I was’led to believe 
that I was going to do the building of this. All we 
had was a mutual understanding and he kept call- 
ing me from time to time. He would be in Seattle, 
| he would call me to do this and ask me to do that 
and I naturally thought that and he led me to believe 
that we were going to put the building up together. 
| Q. Now, Mr. Waxberg, you are familiar with 
the practice of people desiring to construct things 
| to send out invitations to bid to supply cost figures 
and what you as a builder for instance would con- 
‘struct a building of given specifications? 

A. Yes. 

! Q. Did that occur in this transaction with Mr. 
Hill? A. No. 

_ Q. Did he to your knowledge ever send out any 
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(Testimony of A. E. Waxberg.) 
invitations to bid this in to different contractors? 

A. No. 

). What is this, in the nature of a negotiated — 
price then as distinguished from a bid price, I don’t 
quite understand ? 

A. Well, it is a, as a builder he came to me. He 
came to me as I am a builder and he didn’t know 
how the building should [16] be constructed or what 
would be the best thing to do and so on and so forth, 
so he asked me to help him with the various things. 
They hired an architect in Seattle. This architect 
was not familiar with Fairbanks area at the time 
and Myr. Hill asked me to come down to Chiarelli 
and Kirk was the architects name and to discuss 
the matter with them. In the first place, we didn’t 
know what the building would cost. We knew what 
the KHA would allow, which was, I believe, one 
million six hundred some odd thousand. I forget 
just what the figure was, but anyway, we had to 
design the building in such a manner that the price 
that we could build it for that price and that is 
the part that I had to see about, what the plumbing 
would cost and the structural steel and the cement 
and everything that went into the building, see 
whether it could be built for that amount of money. 

Q. But following this understanding then with 
Mr. Hill, is it your testimony that you proceeded 
to supply information as requested to these Seattle 
architects in order that the building might be de- 
signed and costs for it accurately determined? 

A. Yes. 
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Mr. McNabb: I am going to object to that ques- 
tion as leading and suggesting. 

The Court: In some measure. It may stand. 

Mr. Waxberg: I worked with the architect all 
the time. Mr. and Mrs. Hill were in the architects 
office discussing the building. [17] 

Q. (By Mr. Hepp): In Seattle? 

A. In Seattle. 

Q@. You were there also? 

A. I was there, yes, sir. 

@. Up at this end, Mr. Waxberg, what did you 
do specifically among other things to compile the 
information that was necessary for this architect? 

A. Well, about the first thing, Mr. Hill was in 
Seattle as I recall, he phoned me and wanted me 
to get a drill down on the ground as, to, for the 
foundation, what would be required for the founda- 
tion of the building. 

Q. Is that what is commonly called a drill log? 

A. Drill log, yes, sir. 

Q. Would you explain to the jury what a drill 
log is? 

A. A drill log is, they drill and test the ground 
and see if it is gravel in the sand or muck. What 
depth you have to go to get a footing for a build- 
ing of that kind, which I hired Williams Equip- 
praent Company to do that. 

— Q. Who hired Williams Equipment Company ? 
| A. Wedid. 

— Q. Do you know what the charges were for that 
service ? 


— 


48 R. P. Hill and Mary Hill vs. 


(Testimony of A. E. Waxberg.) 

A. In going over, I couldn’t—(Interrupted) 

Mr. McNabb: Just a minute. I object, I object 
to what the charges were. [18] 

The Court: He may answer if he knows. | 
Mr. Waxberg: I believe it is Four Hundred 
Seventy dollars. I have been going over the papers 
here recently. It would be impossible for me to re- 
member these figures if I hadn’t gone over the 

papers here recently as no one could. 

Q. (By Mr. Hepp): Did you ever pay Mr. Wil- 
liams for doing that work? A. J*didk 

Mr. McNabb: I object. to that as not the best 
evidence. Move that the answer be stricken. 

The Court: It may stand. 

Q. (By Mr. Hepp): What other, if any, work 
did you do or have done in order to supply these 
architects with the needed information ? 

A. Well, under the similar circumstances I had 
Edgar Phileo make a, take a survey of the ground 
and adjacent buildings and make a plot plan which 
was agreed by Mr. Hill. He asked me to get this 
work done. 

Q. Did you then hire Mr. Phileo to make these 
surveys? 

A. Yes, through Mr. Hill. May I enlarge upon 
that? 

Q. What were the names of the architects in 
Seattle that you spoke of? 

A. Chiarelli and Kirk. 

Q. A firm of architects that operate in Seattle? 


A. . Waxberg 49 


(Testimony of A. HE. Waxberg.) 

A. That's right, which Mr. Hill contacted to 
begin with. 

Q. Mr. Hill contacted? 

A. I didn’t contact them until Mr. Hill had dis- 
cussed it with them several times. [19] 

Q. You spoke of having gone to Seattle. Do you 
recall the number of trips, if there were more than 
one, that you made to Seattle in connection with 
this building project? 

A. I made three or four trips. 

Q. What was the principal purpose of your 
making these trips? 

A. Mostly in discussing the construction of the 
building with Hill and the design of the building 
with the architects and also helping with getting an 
estimate up to present to the FHA. 

_ Q. Was an estimate presented to the FHA? 
“A. It was, yes. 

Q. Was a commitment issued ? 

A. There was. 

@. Who were the sponsors, if you know, of the 
FHA commitment that was first issued? 

A. Mr. Hill and Mrs. Hill and myself. 

Q. Would you state to the jury what a sponsor 
is? 

A. Well, it is co-venturer, I would say, and that 
is about as close to it as I can come. 

@. Now, you have set forth in your complaint, 
Mr. Waxberg, that you paid one L. Orsini ‘five hun- 
dred dollars. Who is Mr. Orsini? 
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A. Well, he is an accountant in Fairbanks at 
the time. I don’t believe he is here now. 

Q. Well, what was the nature of the services, 
if any, that he performed for you? [20] 

A. Well, he was, he was preparing some finan- 
cial statements for me as well as he did practically 
all the paper work in getting this FHA mortgage 
to the point that it got. If it hadn’t been for his 
paper work why I don’t know, I wouldn’t have 
gotten very far at it either because I didn’t know 
a thing about it. He helped to compile the figures. 

Q. Did you ever pay Mr. Orsini any money for 
his services ? A. Well, yes. 

@. How much did you pay him? 

A. I believe it was five hundred dollars. 

@. Concerning now the preliminary matters 
which would necessarily attend the start of a proj- 
ect like this and FHA commitment, was there any- 
thing necessary to do that you hadn’t done in con- 
nection with this project of Mz. Hills? 

A. No. 

Q. The commitment was issued by the FHA 
then, I believe you testified and you done all the 
acts necessary in order to bring that about? 

A. That’s right. 

Q. Did Mr. Hill know anything about building 
buildings when he first came to you? 

A. I don’t believe so. 

Q. As gathered from your discussions? 

A. I don’t believe so. 
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@. Did he ever make any statement to you that 
caused you to believe that he did know? [21] 

A. Well, he knew what a good building was, 
naturally. He knows what a good building is. He 
has been around construction work. I don’t know 
how much he has worked at it. 

Q. Did you build this building for Mr. Hill? 

A. No. 

Q. Why not? 

A. Well, to put it in plain words, I was kicked 


Q. By whom? 

A. I would say by Mr. Hill. 

Q. When did this occur, sir? 

A. Well, it was down at Seattle, He, he, oh, he, 
he kicked me out and I think Orsini had something 
to do with it, too. Orsini was kicked out, so was 
Chiarelli and Kirk, all of us at the same time. 

@. Was this after an FHA commitment had 
been had ? A. That’s right. 

Q. Did you ever learn the reason why Mr. Hill 
dismissed you? 

A. No, I have never gotten the reason for it yet. 

@. Where were you at the time when your first 
information came concerning this dismissal ? 

A. In my office here in Fairbanks. 

Q. Had you had any discussions in connection 
with the dismissal down in Seattle? 

A. No, it was, I never did. Not at that time. 
That was the first I heard of it was in my office. 
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Q. Were there any other contractors that dis- 
cussed this matter with you at that time? [22] 

A. Well, yes, there was a Mr. Slater came 
from—(Interrupted ) 

Mr. McNabb: Just a minute; just a minute. I 
object to that as being not material to the issues 
in this case. 

The Court: I don’t believe the question is very 
certain. I am going to sustain the objection. 

Mr. Hepp: I will withdraw the question. 

Q. (By Mr. Hepp): Did you ever have a con- 
versation with Mr. Hill wherein he elaborated on 
the original agreement between you in connection 
with the price of this building? A. Yes. 

Q. Where was that discussion and when, please? 

A. Well, that was in Seaitle. 

Q. Whereabouts in Seattle? 

A. In the New Washington Hotel. 

Q. Who was present at that time, sir, and what 
date, if you remember? 

A. Oh, I don’t know. It was the first part of 
May and Larry Orsini was in my room at the time. 
Was Mr. Hill there? A. Yes. 

You were there? 

That’s right. Mrs. Hill was there also. 

Mrs. Hill was there also? 

That’s right. [23] 

What was the general subject matter of that 
discussion ? 

A. Well, it was a matter of, as I say it or as I 
saw it why I was to leave money in the building. 
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In other words, what they call the kick-back, which 
goes into this deal between builder and owner and 
FHA deals. There is all kinds of that stuff going 
on as you people may be well aware of this. 

Q. That’s right, just address your statement. 

A. And that was put to me and I didn’t feel that 
I would have to do that. 

Q. In substance, what was, did Mr. Hill make 
a proposal to you concerning some money to be 
returned ? 

A. Yes, it was fifty thousand dollars is what 
another contractor had offered Mr. Hill as a kick- 
back and that was put to me that I should do that 
or else the thing would be off. 

@. If I understand you right, in other words, 
of the FHA money that was coming on the job fifty 
thousand dollars that would go to you would be paid 
over instead to Mr. Hill? 

A. That’s right, paid over to Mr. Hill instead 
of me. You see the FHA allows a certain amount, 
certain interest rate for a contractor’s fee and I 
didn’t know at the time because the plans had never 
been completed. All we had was preliminary draw- 
ings. Just enough to get the FHA commitment is 
all we had, preliminary drawings. It would be im- 


_ possible for me to know whether there is ten thous- 


ant, five thousand or a hundred thousand dollars 
profit. It is the idea of getting the building built. 
And I knew I was safe up to as far as within fifty 


thousand dollars at least. [24] Well, when the de- 


. mand is made that I kick back fifty thousand dol- 
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lars, I couldn’t see it. There is where—(Inter- 
rupted ) 

Q. You refused Mr. Hill’s proposal of giving 
him fifty thousand dollars out of the money that 
FHA designates to you as a builder? 

A. That’s right. 

@. Is that when you were dismissed, Mr. Wax- 
berg? 

A. Yes, that is when Mr. and Mrs. Hill left my 
room and I never saw them after that for months. 
I tried to contact them but I couldn’t get yes or 
no out of them. 

Q. Have you, were you at that time and since 
ready, willing and able to perform your agreement 
with the Hills in constructing that building? 

A. I was any time that the plans would have 
been completed so that I could give a definite figure, 
I was ready to go and able to go. 

Q. Do you know whether a building was ever 
constructed on these premises? A. Yes. 

@. Do you know who constructed that building? 

A. S. 8S. Mullen. 

@. Where is Mr. Mullen from? 

A. Seattle, I believe. 

@. Mr. Waxberg, I notice that you mentioned 
the dates of around the first of the year, that is to 
say, December and January of 1950 and then May. 
Now, was that May of the same year, 1950? 

A. Yes. [25] 

Q. In the construction business, Mr. Waxberg, 
what usually occurs, what type of activity are con- 
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structors, contractors that is to say such as yourself, 
what type of activity if any during those months? 

A. Well, that is generally the busiest time of 
the year. 

Q. Why is that? 

A. Well, mostly all of these government con- 
tracts are being let at that time. 

Q. They are being let through those early spring 
months? A. That’s right, yes. 

Q. Did you have any opportunity while you 
were working on Mr. Hill’s project to bid in or 
figure out and bid in other projects? . 

A. No, I didn’t. I dropped everything for this 
because I figured this was a sure deal. 

Q. This was a sure deal. Did syou have a good 
year, 1950, sir? 

Mr. McNabb: I am going to object to that as 
having no bearing on the issues. 

The Court: Sustained. 

Mr. Waxberg: Yes. May I get that clear, your 
Honor. 

The Court: The answer will be stricken and 
counsel will proceed. 

Mr. Waxberg: I didn’t understand what you 
— said. 

Mr. Hepp: I don’t think he understood. [26] 
Q. (By Mr. Hepp): You didn’t bid on any jobs? 
_ Mr. McNabb: I object to that as having no bear- 
ing on the issues. 

|. Mr. Hepp: Your Honor, I believe he has a right 
to show if he was damaged by not being able to 
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perform his contract or agreement with Mr. Hill. 
The Court: I don’t believe, counsel, that is a 
measure of damages. I will sustain the objection. 
Q. (By Mr. Hepp): On your trips to Seattle, 
Mr. Waxberg, who paid for the Pan-American, or 
how did you travel? 
A. I traveled by Pan-American. 


Q. Who paid for those trips? A. I did. 
@. Have you ever been reimbursed for any of 
that money? A. No, I have not. 


@. Where did you stay when you were in Se- 
attle on these different trips? 

A. Oh, various places. I stayed in a—(Inter- 
rupted) 

@. Excuse me. Did you stay in hotels or did you 
stay in private homes? 

A. Well, I stayed in hotels and auto courts. I 
stayed in the same auto court with Hills for two 
different times while I was down there. 

@. Did you eat out, that is eat in restaurants 


and cafes? [27] A. Yes. 
Q. Mr. Waxberg, who paid for your meals and 
your hotel rooms? A. I did. 


Q. Have you ever been reimbursed for any of 
that? A. No. 

@. Was it necessary to employ taxicabs and 
other forms of commercial transportation in and 


around the City of Seattle? A. Well, yes. 
Q. Did you employ taxicabs and other forms 
of transportation ? Aver dice 


Q. Who paid for that employment? 
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m I did. 
Q. Have you ever been reimbursed for any of 
that? A. No, I haven’t. 


Q. Do you know how much the plane fare for 
each trip was to Seattle and back at the time that 
you went there on Mr. Hill’s business? 

A. Well, something over two hundred, two hun- 
dred fifteen, seventeen, something like that. I got 
the copy of the cancelled checks in my office. I could 
bring up here. 

. It has been some years since you have filed 
this complaint, has 1t been, Mr. Waxberg? 

A. How’s that? 

@. It has been some years since this matter 
originally started? [28] 

A. Oh, yes, I don’t know, it has been two and a 
half, three years ago. 

Q. Could it have been in the spring of 1950? 

A. It might, could have been. I guess it was. I 
don’t remember now. 

Q. At the time when you, did you, did you sign 
a copy of the second amended complaint in this? 

A. Yes. 

Q. And certify it was true. At the time when 
that was prepared did you have the figures ac- 
curately in your mind and memory of your ex- 
penditures ? 

A. I believe so, substantially correct, yes. 

Q. Would you care to review a copy of the, the 
court’s complaint to refresh your memory since it 
has been some years? 
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A. It would be a help. 

Mr. Hepp: Does the Court have its file here? 

The Court: I have just sent the file out. Mrs. 
Wann can get it. 

Q. (By Mr. Hepp): Would you open that file 
to a paper called the second amended complaint. 

A. Well, I can set and look at this paper all 
day and I would never be able to remember all the 
figures anyway, if you are going to ask me what 
all the figures are. 

@. Mr. Waxberg, were they correct at the time 
they were put in there? [29] 

A. I would say substantially, yes. 

@. It was fresh in your mind was it, at that 
time? A. Yes. 

@. How many days of your services did you 
spend in behalf of this project with Mr. Hill? 

Mr. McNabb: I object to that on the grounds 
it is too vague and indefinite. 

The Court: Ask him if he knows. Sustained. 

Q@. (By Mr. Hepp): Do you know how many 
days you spent? 

A. Forty-three days. I just got through read- 
ing it. 

@. What is the reasonable value, Mr. Waxberg, 
of services of a man in your position? 

Mr. McNabb: Object to that as not the best evi- 
dence. 

The Court: He may answer. 

Mr. Waxberg: I would say a hundred dollars 
a day. 
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Q. (By Mr. Hepp): If you know, is that the 
regular price that is charged in this area for serv- 
ices comparable ? 

A. Comparable to that, yes. 

Q. And you state that you spent forty-three 
days all told? A. That's eaght. 

@. In the service of the defendants. Did you 
ever go any place other than Seattle in connection 
with this business of Mr. Hill’s? 

A. Went to Juneau one time. [80] 

Q. I see, what is at Juneau in connection with 
this business? A. Juneau, Alaska? 

Q. Yes. 

A. FHA Headquarters for Alaska. 

@. Oh, I see. The FHA. Headquarters for Alaska 
is in Juneau? A. Yes. 

Q. Did you go there for the purpose of discuss- 
ing any business for Mr. Hill? 

A. JI went with Mr. and Mrs. Hill and Chiarelli 
of Chiarelli and Kirk went, too. 

@. Whom did you see in, what office did you 
go to in Juneau? 

A. Well, to tell you the truth I, I didn’t go to 
any office. I went there, Mr. Hill and Mrs. Hill 
took eare of all the business. 

Q. What was the purpose of your accompany- 
ing them? 

A. Well, in case some question should come up 
as I get it from Mr. Chiarelli. We were both asked 
to go along. 

Q. You were asked to go along as consultant? 
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A. In ease there would be any questions come 
up. 

@. I see. How long did you stay in Juneau? 

A. I believe it was overnight. 

Q. Mr. Waxberg, on page five of your amended 
complaint, which you filed in this cause you have 
alleged that you expended the sum of six hundred 
fifty-two dollars, five cents for airplane fare in con- 
nection with this work, is that figure correct, sir. 

A. Well, that should be—(Interrupted) [81] 

Mr. McNabb: I object to that as being not the 
best evidence. No proper foundation laid for it. 

The Court: The witness has said he doesn’t know 
that he has his records in the office. I sustain the 
objection. Mr. Hepp, this might be an appropriate 
time for a recess. Members of the jury, once again 
IT admonish you not to converse with any person 
or among yourselves concerning the case at trial, 
and do not express any opinion until the case is 
finally submitted to you. We will take a ten minute 
recess. 

Clerk of Court: Court is recessed for ten minutes. 

(Thereupon, at 3:05 p.m., the Court took a 
recess until 3:15 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 

The Court: Parties wish the jury polled or do 
you wish to stipulate they are all present? 

Mr. Hepp: We will stipulate that they are all 
present. 

Mr. McNabb: We will stipulate. 

The Court: Very well. You may proceed. 
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the witness on the stand at the time the recess was 
taken, resumed the stand for further direct ex- 
amination. 

Q. (By Mr. Hepp): Mr. Waxberg—C(Inter- 
rupted) 

Clerk of Court: Plaintiff’s Identification No. 1, 
No. 2, No. 3, and No. 4 and No. 5, Plaintiff’s Identi- 
fication No. 6 and No. 7. [82] 

(Statement dated February 1, 1950, was 
marked Plaintiff’s Identification No. 1.) 

(Statement from Dolman Hotel dated 1950 
was marked Plaintiff’s Identification No. 2.) 

(Statement from Baranoff Hotel was marked 
Plaintiff’s Identification No. 3.) 

(Statement from New Washington Hotel, Se- 
attle, was marked Plaintiff’s Identification 
No. 4.) 

(Statement from New Washington Hotel, 
Seattle, was marked Plaintiff’s Identification 
No. 5.) 

(Statement from Orsini & Associates was 
marked Plaintiff’s Identification No. 6.) 

(Statement from Williams Equipment was 
marked Plaintiff’s Identification No. 7.) 

Q. (By Mr. Hepp): Mr. Waxberg, I show you 
Plaintiff’s Identification No. 1, ask you to examine 
it, see if you know what it is, please? 

A. That is correct. 

@. What is it, sir? 

A. Well, this is a bill that I paid at the trailer 
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court where I was staying when Mr. and Mrs. Hill 
were staying at the same place. 

@. What is the date on that, sir? 

A. This is February 1. [83] 

Q. Of what year? Al 9DO: 

Q. I show you Plaintiff’s Identification No. 2, 
ask you to examine it, please. 

A. This is a copy of a bill where I stayed at the 
Dolman Hotel in Seattle and it is dated 1950 in the 
amount of, oh, there is several. 

Is that bill marked paid? 

This is marked paid, yes. 

Did you pay it? ' A, Yes. 

You say this is a copy? 

This is just a copy of it. 

How does it come that there is a copy of this? 
Well, I didn’t keep a lot of those bills, I don’t 
keen the hotel bills. I pay the bill and probably 
stick it in my shirt pocket and lost and for that 
reason I called in or wrote to them rather and 
asked for a copy of the time that I stayed in the 
hotel. 

Q. I show you Plaintiff’s Identification No. 3, 
examine it, please, and state if you know what it is. 

A. This is a bill from the Baranoff Hotel 
marked February 4, 1950, in the amount of nine 
dollars. That was when I was in Juneau with Hills. 

Q. Did you pay that bill, sir? 

A. It is marked paid and this is, this is an 
original. [34] 
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@. It is one that didn’t get into your shirt 
pocket ? A. “Bhatistrighit: 

Q. I show you Plaintiff’s Identification No. 4, 
ask you to examine it, please? 

A. This is a bill from the New Washington 
Hotel. It dates from March 8th to and through 
March 15th in the amount of eighty-eight dollars, 
sixty-five cents. 

Q. Is it marked paid? 

A. Of which I paid, yes. 

Q. I show you Plaintiff’s Identification No. 5. 

A. This is a bill from the New Washington 
Hotel again covering the dates from March, just 
March Ist and 2nd and on through the, in the 
amount of seventy-seven dollars, eighty-six cents of 
which I paid. 

@. Did you pay that? 

A. Yes. However, this is a copy also. It was writ- 
ten, sent to me 3-12-51. 

@. I show you Plaintiff’s Identification No. 6. 

A. This is a bill from Orsini and Associates, 

_Ince., dated April 10, 1950 in the amount of five hun- 
dred dollars which I paid and it is for professional 
services January 1 through March 31st, 1950, pre- 

-paration of financial statement, cost estimate and 

| related matters pertaining to your sponsorship of 

FHA commitment No. 1380-42016. 

 Q. Plaintiff's Identification No. 7. [35] 

_ A. This isa bill from Williams Equipment Com- 

/pany dated June 7, 1950. I don’t know why the 
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delay but it is for drilling, thaw-testing and so forth 
for the drill log that we obtained. 

Q. How much is that bill, sir? 

A. It is four hundred seventy dollars. 

Q. Did you pay that? A. J did. 

@. Have you ever been reimbursed any part of 
the moneys that you have expended? 

No, I have not. Not a dime. 

Did you ever have any receipts for cabfares? 
Well, yes. 

What kind of receipts do you get? 

Oh, receipts. I thought you said need for. 
Receipts for cabfares? A. No, I never. 
How did you pay for your cabs? 

Generally cash. I never got a, I never got 
a (Intemmenl) 

©. Bid you get receipts for your meals, sir? 

A. No. 

@. How did you pay for them if at all? 

A. Cash. 

Q. I would like to go into a little bit at this time, 
Mr. Waxberg, repetitiouswise, this agreement that 
you had, do you [386] recall the figure, the value of 
the building, that is the preliminary figures of the 
cost of this building prior to or at the time when the 
FHA was first approached for a commitment. What 
was the value of that building if you know, pre- 
liminarily ? 

Mr. McNabb: Object to that as being not the 
best evidence, calling for a conclusion. 

The Court: The Court is going to sustain the 


>OOPOPOoD 


A. H. Waxberg 65 


(Testimony of A. E. Waxherg.) 
objection. You have asked about the value of the 
building. There has been no building in evidence. 

Mr. Hepp: I will rephrase the question. 

Q. (By Mr. Hepp): What was your calculations 
or yours and the architects calculations as to the 
cost to FHA or to Mr. Hill of the building that 
is proposed or is the subject matter of this agree- 
ment you have been testifying? 

Mr. MeNabb: I object to that as calling for a 
conclusion, no proper foundation laid for the testi- 
mony, not the best evidence. 

The Court: He can state if he knows. You may 
proceed. 

Mr. Waxberg: I am quite sure, I am sure it was 
one million six hundred ninety-four thousand three 
hundred seventy-four dollars. That was the FHA 
commitment within a dollar or two. 

Q. (By Mr. Hepp): Now, figuring back from 
a cost of construction, what margin, what amount 
of money if you know would that give to the [37] 
contractor in accordance with your calculations sub- 
mitted at that time? 

A. Well, with what information—(Interrupted) 

Mr. McNabb: Just a minute; just a minute. 
That question is not within the issues in this ease. 
The answer to it is not within the issues. It has 
no bearing on this case whatever. 

Mr. Hepp: Your Honor, I think it is a measure 
of damages. 

The Court: I believe I know what counsel is 
trying to develop, but I feel that I must sustain the 
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objection at this time. There has been no proper 
foundation laid for the question. 

Q. (By Mr. Hepp): Mr. Waxberg, did you ecal- 
culate the cost of construction of this building which 
was submitted to the FHA at the figure of one 
million six hundred ninety-four thousand three 
hundred seventy-four dollars. Did you calculate the 
construction costs of that building? 

A. JI did as far as I could with the preliminary 
drawings we had at that time, yes. 

Q. Now, subtracting those construction costs 
from the cost of the building, that is to say one 
million six hundred ninety-four thousand three hun- 
dred seventy-four dollars, what difference in terms 
of money would there be? 

A. Well, at the stage that the drawings were 
completed at the time that we arrived at a figure, 
Tt had it figured at about [88] fifty thousand two 
hundred eighty dollars, or three hundred forty dol- 
lars, somewhere in there, would be contractor’s fee 
at that time. However, the drawings were not com- 
pleted so I could not come up for a completed 
building because I was kicked out of this deal be- 
fore the drawings were completed. You must re- 
member that. 

Q@. That is as near as you can calculate to the 
extent that Mr. Hill allowed you to go, would that 
figure be your losses as anticipated profits in biuld- 
ing this building? 

Mr. McNabb: I object to that, no proper founda- 
tion, no showing that he knows. 
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The Court: The Court is obliged to sustain the 
objection. I believe it is highly speculative in view 
of what the witness has already stated. The objec- 
tion is sustained, Mr. Hepp. 

Q. (By Mr. Hepp): Mr. Waxberg, do you know 
what the builder’s profit would be on that building? 

A. I believe, it was—(interrupted) 

Mr. McNabb: Just a minute, same objection, 
speculation. 

Mr. Hepp: Your Honor, this man has testified 
that he calculated these costs and he knows these 
figures. I don’t know who would be in a better posi- 
tion to know what anticipated profit would be made 
than a builder himself that figuxes the job. 

The Court: Mr. Hepp, there is no- doubt about 
the importance of this matter, but I don’t believe 
that this witness 1s yet qualified to speculate or to 
testify as to the profit that might have been lost 
by him when he has not yet stated that [39] the 
plans were completed and the building was agreed 
upon, the type of construction. He says the plans 
were incomplete. Now, how can he testify as to the 
expected profit? I sustain the objection. 

Q. (By Mr. Hepp): Mr. Waxberg, what does the 
FHA allow percentagewise as a builder’s profit? 

Mr. Nabb: I object to that as having no, move 
that the answer be stricken on the grounds it has 
no bearing on the issues of this case because it is a, 
| does not represent profit on a job as something al- 
lowable. 

The Court: The Court is going to sustain the ob- 
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jection because the Court feels there would ‘be no 
proper foundation laid for a contract as yet. 

Q. (By Mr. Hepp): Going back, Mr. Waxberg, 
I believe you testified that you entered into an 
agreement with Mr. Hill? A. Yes. 

Q. By agreement, what do you mean? 

A. Well, it was a mutual agreement that I was 
to be the builder and he was to be the owner of the 
building and I was to get for my risk and my share 
of the profit would be what the FHA allows which 
is six per cent on the total amount of the commit- 
ment. See in other words, the builder’s fee, which 
is standard all over the country, is six per cent of 
the commitment. [40] 

Q@. You mutually agreed with Mr. Hill, now 
there must have been more to it. What was all con- 
tained in that agreement, if anything more? 

A. Well, that I was to help promote tne buiid- 
ing and help to get the plans completed and, which 
I did everything I could. We got the commitment. 

Q. Was there any time set for the completion 
of this building? 

A. <As I recall it was about fourteen months that 
I agreed that I would put the building up in from 
the time of the commitment. 

Q. Do I understand that any time within four- 
teen months or fourteen months? 

A. Within the fourteen months. 

@. You could have put it up in eleven months, 
that was within the terms of your agreement? 

A. That’s right. 
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Q. Was there any other part of that agreement, 
were you going to invest any money into the build- 
ing, Mr. Waxberg? 

A. Well, yes, I was to leave, providing the money 
was made, to leave fifty thousand dollars for Mr. 
Hill’s use and he could pay me back at any time 
that it was convenient. We hadn’t made any agree- 
ment as to when the payments or how the pay- 
ments were going to be made, but as I recall he 
wanted that money to put in a bar down in the 
basement of this deal and I agreed that I would 
leave fifty thousand providing there was that much 
and he could [41] pay me so much a month. We 
never come to any agreement as to how that was to 
be paid back. However, the rest of 1t I was to get 
cash. 

Q. Do you know, Mr. Waxberg, what six per cent 
of one million six hundred ninety-four thousand 

three hundred seventy-four dollars is? 

A. Well, it is roughly a little over a hundred 
thousand. 

| Q. Now, I believe you testified that there was 
some talk about a fifty thousand dollar kick-back 
offer made to you, has that got anything to do with 
this fifty thousand you are talking about now? 

A. Now, that is an entirely different thing. That 
kick-back would mean that I would never get the 
‘fifty thousand. I would just naturally give it to 
him. That wasn’t the agreement that I had. The 
agreement that I would leave fifty thousand. 

_ Q. Well, can you state the date which you state 
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that this agreement was had? That is, these negotia- 
tions culminated in a meeting of the minds and a 
mutual, I think you said a mutual agreement, what 
date was that, Mr. Waxberg? 

A. Well, about the, about the first time I went 
to Seattle. I believe it was in January, 15th or the 
25th or somewhere in there. 

Q. Was that the first trip to Seattle? 

' A. That first trip to Seattle I had the assurance 
that if the building was, if we could get the FHA 
commitment that I would be the builder of it. [42] 

Q@. You mean the agreement was conditioned 
upon that? . 

A. Well, yes, we hadn’t even applied for the 
commitment at that time. We worked together from 
January 15th and on through and it was February 
or some time when we got the commitment. When 
we got the commitment I was all through. They 
didn’t kick me out before that though. 

®. I understand that. I believe we have gone 
through that, Mr. Waxberg. When did you arrive 
at this figure of one million six hundred ninety-four 
thousand three hundred forty dollars that was ar- 
rived at with the FHA? 

A. That was arrived at in the architects’ office. 
We got that figure from plumbing companies, steel 
companies, various supply houses. Mr. Chiarelli 
helped compile those figures. We worked together 
on it. There was other fellows involved, too, like 
heating engineers and so on and so forth. 

Q. Mr. Waxberg, in your experience as a build- 
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ing contractor, are drill logs and surveys necessary 

for architectural plans to be drawn on a building 

such as the one that Mr. Hill contemplated building 
at that time? A. Yes. 

Mr. McNabb: I object to that as no proper 
foundation having been made, no showing that he 
knows, no showing the purpose for which they 

_ would be required. 

| The Court: I will permit the answer. I concede 
that the type of building, if any, is very indefinite. 
He may answer. [43] 

Mr. Waxberg: Well, I have never heard of, I 
_ have been in the construction business for years and 
years and I never heard of a building being con- 
structed without finding out what kind of soil or 
what kind of foundation. I have been, most every 
government agency has to have a plot plan in- 
_dicating, even on a FHA home you have to show 
the surrounding area. That I know. 

Mr. McNabb: I object to that answer, move that 
/it be stricken on the grounds that it isn’t responsive 
|to the question. Not within the issues. 

Mr. Waxberg: Then I misunderstood the ques- 
| tion. 

The Court: It is ordered stricken. Maybe we will 
‘have the question read or rephrased, just as you 
like. 

| Mr. Hepp: I will rephrase it. 

Q. (By Mr. Hepp): What type of building, 
what was the subject matter of your agreement with 
)Mr. Hill, what type of building? 


| 
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A. Concrete. 

Mr. McNabb: I object to that as having no bear- 
ing on the issues of this case. I think it is supposed 
to be preliminary to the question he asked previ- 
ously. At this stage it is not relevant. 

Mr. Hepp: Your Honor, I don’t know how you 
would show what type of footings were necessary 
unless you show what type of building. 

The Court: He may answer. [44] 

Mr. Waxberg: It was an apartment building 
built out of concrete, a concrete apartment building. 

Q. (By Mr. Hepp): Single or multiple story 
building ? 

A. Multiple story, seven story building I believe 
it was. 

Q. Does the construction of such a building re- 
quire a showing of what was under the ground for 
the purpose of determining the type and size of 
footings to support that? 

A. It certainly does. 

Mr. McNabb: Just a minute. I object to that 
and move that the answer be stricken on the grounds 
that at this stage of the proceedings we are not 
discussing the building as such and the answer to 
the question is not material, and I move that it 
be stricken. 

The Court: It may stand. 

Q. (By Mr. Hepp): I believe you testified that 
you hired some findings, some drill logs? 

fe ALIN Sy rind 
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Q. Were those findings of service, of value to 
Mr. Hill? 

Mr. McNabb: I object to that as calling for a 
conclusion. 

The Court: He may answer. 

Mr. Waxherg: The findings were, yes, they were. 
The commitment was based on, that is part of what 
the commitment was [45] based on. It was approved 
by the FHA. 

Q. (By Mr. Hepp): Can you state the reason- 
able value, Mr. Waxberg, of your services to Mr. 
Hill in connection with the preliminary surveys, all 
that work that you did which he profited by, if any, 
up to the point of FHA commitment? 

Mr. McNabb: Object to that as being not the 
best evidence, calling for a conclusion. 

The Court: He may answer. 

Mr. Waxberg: Well, yes, I feel that I lost out 
in many ways by spending my time on this par- 
ticular project. 

Q. (By Mr. Hepp): We are now talking about 
the value of services to Mr. Hill as set forth in your 
third cause? 

A. Well, it is certainly worth a hundred dollars 
a day for my time that I spent on it. 

@. How many days did you spend? 

A. I believe it was forty-three days. 

Mr. Hepp: You may question the witness. 

Mr. McNabb: Are you reserving, Mr. Hepp, your 
offer of these identifications purposely? It is all 
right if you are. 
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Mr. Hepp: I believe we have until the close of 
the case. There may be more. We didn’t want to 
take up the Court’s time. 

The Court: Very well, very well. [46] 


Cross Examination 

Q. (By Mr. McNabb): Now, Mr. Waxberg, when 
was the first time that you discussed a building with 
either Mr. or Mrs. Hill? 

A. As I said before, it was some time in De- 
cember of 1949. 

Q. You don’t recall? A. In my office. 

Q. You don’t recall the day? 

A. No, I don’t recall the day. It was in—(In- 
terrupted ) 

Q. Do you know why they came, or who came 
to you? A. Mr. Hill. 
Mrs. Hill did not accompany him? 
No. 
Was anyone else present at that meeting? 
I believe Bill Berklid was. 
Was there anyone else present there? 
I don’t remember. 
. Prior to the time that you had that meeting 
with Mr. Hill had you had a conversation with 
anyone at all concerning the possibility of Mr. 
Hill’s building, or constructing or having con- 
structed a building? A. No. 

Q. At that time had you ever discussed the con- 
struction of a building for Mr. Hill with Mr. Or- 
sini? A. No. 


OPoPpore 
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Q. What sort of a building or type of a building 
was discussed at that December meeting? [47] 

A. This apartment building. 

@. Where was that to be located? 

A. It was to be located facing Lacey between 
First and Second. 

Q. How many streets was that building to face 
on? A. Three streets. 

(). How deep was it to be, east and west? 

A. JI don’t remember the figures other than I 
know it is longer on the First Street side than on 
the Second Street side and it was to cover the full 


of Lacey. 
@. Now then, for the purpose of the record, 
was that building ever constructed? A. No. 
Q. Was a building even similar"to that one ever 
constructed ? A. No. 


Mr. Hepp: I object to that unless counsel de- 
fines what he means as similar. 

The Court: The witness has answered. 

Q. (By Mr. McNabb): How many stories was 
that building to be, Mr. Waxhberg? 
That was a seven story, I believe. 
Was it to have a basement? A. Yes. 
How much of a basement? 
Well, it was over the full area. [48] 
What sort of a building was it to be, busi- 
ness, office, or what sort? A. Apartments. 
How many? 
A. And business on the first floor. 
Q. I beg your pardon, I’m sorry. 
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A. Business on the first floor and apartments 
on the upper floors. 

Q. How many apartments were there to be in the 
building ? A. I don’t remember. 

Q. Now, is that the only building that you ever 
discussed with Mr. Hill? A. Well, yes. 

@. You did not discuss with him the construc- 
tion of any other type building? 

A. Well, we discussed several types, I presume, 
when we first started out, but this was the con- 
clusion of it. 

©. Now, I am talking to you about, at the first 
meeting. That is the only thing I am interested in 
right now? 

A. No, I think there was a different building. 
I believe Mr. Hill had a preliminary sketch that, 
oh, let’s see, that Alaska Architectural had made up 
for him. 

Q. What sort of a building was that, sir? 

A. AsI recall, it was a concrete building. 

Q. How large a building was it to be? [49] 

A. I don’t remember because we didn’t go into 
it very far. 

Q. So at the first meeting you did not in fact 
discuss the construction of an apartment building 
facing on First, Lacey and Second, but you dis- 
eussed a building that the preliminary plans of 
which were drawn by Alaska Architectural Engi- 
neering Company ? 

A. That’s right. I don’t remember what that 
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drawing was because I believe I only saw it one 
time. 

Q. Now, did you discuss the financing of that 
building? 

A. Of the, it would be that Alaska Architectural 
brought? 

Q. That’s right. 

A. I don’t recall. I don’t think so. 

Q. What sort of a building was it, do you have 
any recollection at all? 

A. I have no recollection because that was put 
aside practically mght away because we, I don’t 
remember it. 

Q. Now then, did you discuss FHA financing at 
the time of the first meeting? 

A. That I don’t recall. 

Q. Did you discuss money at all? 

A. I don’t even recall that. 

Q. When did you get to the stage of the pro- 
ceedings to commence discussing money? 

A. Well, there was several meetings and I don’t 
remember just when they, I think some time in 
January when Rudy, I had nothing to do with the 
financing in the first place. Rudy was [50] to look 
after that. That was his phase of it, that is what 
he was going to do and he wanted me to do the 
building. The financing I had nothing to do with. 

Q. Do you now have any recollection of Rudy 
going to San Diego over the holidays in that very 
year to visit with his children and then coming 
back to Seattle? 
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A. I, yeah, I have a recollection of that, yes. 

Q. Now, then, do you have any present recol- 
lection of your discussions prior to the time that 
Rudy went outside of building a business building 
with an RFC loan? 

A. There may have been. There was quite a 
few, there was quite a few proposals as I recall. I 
don’t remember. I don’t remember those things. 

Q. And in fact the plans that were prepared by 
Alaska Architectural and Engineering, that was in 
fact plans for a business building, was it not? 

A. I don’t remember. 

Q. Could have been though? 

A. It could have been, yes. 

Q. Do you now recall that the plans or the draw- 
ing that was in fact prepared by Alaska Architec- 
tural Engineering was nothing at all like the build- 
ing as it was figured to front on First, Second and 
Lacey ? 

A. That’s right, as I remember it wasn’t that 
kind of a building. [51] 

Q. It was something entirely distinct, was it not? 
Now, you say at this time you do not now recall the 
number of units that were to be included in the big 
building ? A. No, I don’t remember. 

Q. You do recall, Mr. Waxberg, that you testi- 
fied under oath by stipulation between Mr. McNealy 
and me on the 8th day of May, 1952, at, from 2:15 
p.m. on that afternoon, do you not? 

Mr. Hepp: Just a minute. I object to any ques- 
tions put concerning that matter. I don’t think it 
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is relevant, pertinent. It is not before, in the issues 
here. That was not filed. As a matter of fact, the 
rules were breached when it was taken. We object 
to any reference being made to it at all. 

The Court: The Court has been wondering about 
the interrogatories that might have been taken. I 
see no action taken on it. 

Mr. MeNabb: Oh, there is another matter of 
interrogatories which may he reflected by the file, 
your Honor, but I am talking about a stipulation in 
which Mr. Waxherg testified at a deposition. 

The Court: May I see the stipulation you refer to. 

Mr. McNabb: Well, it never was filed but that 
does not alter the fact that the testimony was taken 
and it was under oath in the presence of Mr. Mc- 
Nealy and myself. 

The Court: What was the nature of the stipula- 
tion? 

Mr. McNabb: That the deposition might be 
taken. [52] 

The Court: Was the deposition taken for use in 
this case ? 

Mr. McNealy: If the Court please, I recall it 
has been a couple years or so ago. I don’t remem- 
ber that we had a signed, I don’t believe that there 
was a signed stipulation. I think there was an 
agreement between Mr. McNabb and I that Mr. 
Waxbereg’s deposition could be taken and in fact 
was taken and I was present when it was taken in 
Mr. MeNabb’s office and J was present. However. 
since there were no preliminaries arranged as I re- 
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member in regard to objections or any formal parts 
made to the deposition I don’t believe that it was 
ever signed by the defendant here, but it definitely 
was— (Interrupted ) 

The Court: Well, the Court will permit no ref- 
erence to a purported deposition unless counsel lays 
the proper foundation by the filing of the proper 
papers, stipulations and so forth, so the Court will 
know whether or not it was properly taken on 
notice or on agreement. There is nothing in the 
original file unless counsel can point it out to me 
that clarifies the matter. 

Mr. MeNabb: For the purpese of the record, 
your Honor, I would, I don’t know that it is par- 
ticularly important at this time, but I would like 
to get it stated now once and for all that without 
a stipulation Mr. Waxberg would not have ap- 
peared at my office. Without a stipulation Mr. Mc- 
Nealy would not have appeared at my office. With- 
out a stipulation Mr. Waxberg would not have an- 
swered the questions that were propounded to him 
nor would [53] a stenographer have been present 
who took the matter in shorthand, nor certainly 
would we have gone to the time and the trouble 
and the expense of typing the deposition which Mr. 
Waxberg did not refuse to sign, but which he just 
didn’t sign and I have the certificate of the stenog- 
rapher who took the deposition and I can certainly 
produce Mr. Parrish who swore the witness before 
any of his testimony was taken. I think it is all 
quite abundant from what occurred that the deposi- 
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tion was taken and without objection. 

The Court: Well, it seems to the Court that if 
counsel during the trial is going to rely on a depo- 
sition that it should be made a part of the original 
Court file. I have gone through the file carefully 
and I found interrogatories to defendant and I 
found a motion that evidently has never been taken 
care of and I find no deposition in the file of this 
particular witness, the plaintiff. If counsel wishes 
to get the file in order the Court will permit it. 

Q. (By Mr. McNabb): Mr. Waxberg, you did, 
when did you finally become aware of the number 
of apartments or the number of units to be placed 
in the building? 

A. If believe upon the return of Mr., when Mr. 
and Mrs. Hill returned from San Diego or from 
south, they stayed at this auto court, they phoned 
me to come down to Seattle and they had then, or 
they then had a preliminary drawing of this apart- 
ment in [54] Chiarelli and Kirk’s office as I recall 
it. That is the first time that I knew that Chiarelli 
and Kirk was in it, was making up the drawings. 
Now, I may be wrong for that, that 1s just about 
the way it was. 

Q. You say then when you went out the prelimi- 
nary plans were prepared? 

A. They were, they had been prepared by Chia- 
relli and Kirk to a, well, just a rough, very rough 
preliminary plan and then later on as time when 
on why we got them to a point to where we could 
present them to the FHA for a commitment. 
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Q. And how many apartments were there to be 
in the building? 

A. I don’t remember. This was five years ago 
and I was kicked out of the deal and I have got 
other work to do than to remember that. 

Q. Do you recall when you went out? 

A. I believe it was the latter part of January, 
1950, 29th or thereabouts. 

Q@. The 29th of— (Interrupted) 

A. Thereabouts. 

Q@. Of January? 

A. J think so. Maybe it.was earlier than that. I- 
don’t remember. I was out there three or four 
times. My hotel bills indicate the date that I was 
out there. 

Q. Well, how long, how many days did you go 
out before you reached an agreement to the con- 
struction of this building? [55] 

A. I believe I was out there fourteen days one 
time. 

Q. Was that the first time that you were out or 
the second time or do you have any present recol- 
lection ? 

A. I believe it was the second time. 

Q. That you were out fourteen days? 

A. I believe it was fourteen days I was out one 
time. Three or four days another. 

Q. But the only way that we can establish then 
the first trip, the date of the first trip that you 
made out is by the hotel bill? 
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A. The date that I was down there. I would 
say it was. 

@. Well, do you recall where you stayed that 
first time ? 

A. I believe I stayed in this auto court the first 
time. I am not sure, or was that, no, I can’t re- 
member. 

Q. Let me ask you this, Mr. Waxberg, are these 
receipts for all of the hotel bills that you had in 
connection with the trip? 

A. I believe so. I might not have them all there 
but that is all that I found anyway, that I have 
any record of. 

@. Well, the first one that I can find here is the 
motor court, Munson’s Motor Court and it is dated 
the Ist of February as rental from January 29 to 
February 1 inclusive. Do you believe that to be the 
first trip that you made out? 

A. May I ask a question? 

Q. Sure. 

A. When is that one from the Baranoff Hotel 
in Juneau, when is that dated? [56] 

Q. Oh, that is February the 4th. 

A. In Juneau. Well, then, it must have been one 
previous to that then because I spent more time 


_ between the time that we went to Juneau than two 


days. That I know. 

Q. Plaintiff’s Identification No. 2 shows a date 
in May, hotel bill. Plaintiff’s Identification 4 is a 
hotel bill showing a date as March the Ist. Plain- 
tiff’s Identification 5 is a hotel bill, March the 12th. 
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Identification 3 is Juneau, the Baranoff, February 
4; and No. 1 is an auto court in Seattle, I take it. 
February Ist. Now, you have no earlier receipt, do 
you now, then believe that your January 29th trip 
was the first one? A. Must be. 

Q. And at the time that you went out on the 
29th of January that was the first time that you 
could have seen any plans or any specifications at 
all for the building? 

The Court: I don’t know that the witness under- 
stood that as a question. It was sort of a statement. 
Were you thinking? 

Mr. Waxberg: I was thinking. I was trying to 
recollect on that deal. It just doesn’t tie in. That is, 
because I spent a considerable time on those draw- 
ings before, before we went to Juneau and accord- 
ing to this Juneau bill why we were there February 
4th and I don’t believe that that commitment was 
issued and I am just wondering if that Juneau bill 
belongs to the deal at all. [57] 

Q. (By Mr. McNabb): Fact of the matter is 
that it doesn’t belong in it at all? 

A. Well, I don’t know. 

Q. It was way late in February when the plans 
were taken to Juneau, wasn’t it? 

A. It seems to me that that’s right. 

Q. Because the 608 expired on the 28th day of 
February and you got there right at the deadline? 

A. That’s right. 

Q. So that the 4th of February couldn’t possibly 
be part of this deal, could it? 
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A. No, I don’t think so. That is what I was 
thinking about because it doesn’t, I don’t know how 
that bill, I don’t even recall being in Juneau on 
that date when it comes right down to it. That is 
why I couldn’t answer your question because this 
doesn’t make sense. 

Q. Now, you know Al, it was late in February 
before you ever went to Juneau with the plans? 

A. I know it. At least as I recall it was, yeah. 

Q. I think by refreshing your memory we can 
tie this thing down very tight in that regard be- 
cause you must have a recollection that the 608 ex- 
pired late in February and you had to hurry like 
mad to get there? 

A. I believe it was some time in March that we 
were in Juneau. [58] 

Q. Now then, in that regard, having refreshed 
your memory to that extent, do you now believe that 
the 29th of January was your first night in Seattle? 

A. JI believe it was about the first time. 

Mr. McNabb: May we then, your Honor, have a 
recess. 

The Court: Yes, I ask that the jury heed the 
admonition previously given and we will take a ten 
minute recess. 

Clerk of Court: Court is recessed for ten min- 
utes. 

(Thereupon, at 3:55 p.m., the Court took a 
recess until 4:05 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 
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The Court: The parties have both stipulated as 
to the presence of all persons in the jury box. 


A. FE. WAXBERG 
the witness on the stand at the time the recess was 
taken, resumed the stand for further cross examina- 
tion. 


Q. (By Mr. McNabb): Now, Mr. Waxberg, 
have you refreshed your memory as to a possible 
earlier trip than that indicated by the, or earliest 
receipt that we have? 

A. Oh, I believe in January or the first of Feb- 
ruary was the first trip. | 

Q. And was that then, that is the 29th day of 
January if the receipt is correct, the first oppor- 
tunity that you had had to talk to Mr. and Mrs. 
Hill? [59] 

A. No, I don’t think so. I think we were, we 
talked about this building quite some time before 
they left here. 

Q. Well, I know, naturally. My question was 
not proper in that regard, but the first opportunity 
that you had had to see them since they went out- 
side just shortly before Christmas? 

A. I believe so. 

Q. In other words, they did not return to Fair- 
banks, did they? 

A. I don’t believe they did. 

Q. And you had not gone outside? A. No. 


@. Consequently it, just to be sure now, did 
you stay at any other place besides this one, I mean 
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on the first trip out, other than that motor court, 
Munson’s Motor Court? 

A. Gee, I don’t remember. 

Q. Then to the best of your recollection at this 
time the first time you saw Mr. and Mrs. Hill after 
they went outside was on the 29th day of January 
of 1950? 

A. Probably the first time I saw them. However, 
I talked to them over the phone several times. 

@. And that was the first time that you had been 
able to see the preliminary drawings that had been 
prepared by Chiarelli and Kirk? 

A. Well, they were by no means complete when 
I saw them. 

Q. On the 29th they were not complete? [60] 

A. On the 29th. They weren’t “even, not more 
than started. An outline of them is what it was as 
I recall it. 

Q. Do you now know, Mr. Waxberg, the number 
of apartments, apartment units that were to be in 
the building? Bee Noy lt don't: 

Q. Had any plans or drawings been forwarded 
to you as a result of the Hills presence in Seattle 
and your presence in Fairbanks? 

A. I don’t recall that there was. 

Q. Your recollection at this time is then that the 
first time that you saw any sort of drawing in ref- 
erence to an apartment building is on or about the 
29th day of January? 

A. As TI reeall it, yes, sir. 

Q. Did you agree to construct an apartment 
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building without having seen even any preliminary 
plans for it? 

A. I might as well, I might say yes because the 
whole essence of the whole deal was the FHA 
would allow so much money and it was a matter of 
getting a building constructed for that price. It had 
to be designed so that it could come under that 
amount of money and we worked quite some time 
before we got it to where it could be constructed 
for that amount of money and a profit made. IL cer- 
tainly wouldn’t go down to Seattle without having 
some kind of an agreement or Rudy Hill would not 
come to my office and discuss this thing if he didn’t 
have something, if he didn’t have intent that we 
should work together on it. [61] 

Q. Mr. Waxberg, do you know what the maxi- 
mum amount that the FHA would allow per unit in 
a multiple story apartment building? 

A. They have, it was three different prices. I 
know there was, or two different classified classifi- 
cations of apartments and they had a different 
amount set up for each one, but I can’t remember 
those figures. This is five years ago. 

Q. Now, did they, do you know or did you then 
know ? A. I did then know, yes. 

Q. What the maximum amount was that they al- 
lowed, that the FHA allowed? 

A. I did at that time, yes. 

Q. Had you talked to the FHA people prior to 
the 29th of January? 

A. That was, Mr. Hill had done that. 
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Q@. He had done that? 

A. He had done that. 

Q. Do you know whether they had a minimum 
amount per unit that the FHA would vrant? 

A. Well, as I recall it they had a minimum 
square foot basis that you could work on. 

Q. Per unit? A. Per unit, yes. 

Q. But that, of course, has nothing to do with 
dollars per unit? [62] 

A. Well, yes, it was based on dollars per unit 
as well. So many square feet for so many dollars 
is what they would allow. 

Q. Yes, I know, but do you know whether they 
had such a thing. as a minimum amount that they 
would grant? 

A. No, I don’t believe so. 

Q. Was there any element of chance or element 
of risk in securing an FHA commitment to build 
a building or is it just a matter of putting in an 
application and you get the commitment? 

A. No, you have to come up with a piece of 
property and a certain amount of money along with 
this commitment in order to get it. 

Q. Let me ask you this, do you know whether, or 
did you at that time know whether or not the FHA. 
might allow something less per unit than their max- 


imum ? A. That I don’t know. 
Q. For construction? _A. J don’t know. 
Q. Did you know it at that time? 
A. I think I knew all about it at that time, yes. 
Q. Did you not know then that the, that, that 
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there was a great deal of difference between put- 
ting in an application for an FHA commitment to 
build a building for a particular price and the 
amount that the government or the FHA might 
back or guarantee for the construction of it? 

A. Well, this figure of one million six hundred 
some odd [63] thousand dollars were for some 
apartments of different types and I know that the 
figure was agreed upon by the FHA, but I don’t 
remember the number of apartments or the kind, 
maybe there was two hundred or ninety. I don’t 
remember which. 

Q. Now, you tell us that you had not seen Mr. 
Hill between the, some time in December prior to 
Christmas of 1949 and the 29th day of January, 
1950? 

A. Well, that is just an assumption. I couldn’t 
swear to that because that is a long time ago. When 
you ask me a question like that I can’t say yes or 
no on it. 

Q. When you say that the FHA agreed to some- 
thing, are you talking about the commitment that 
was actually issued ? A. Well, yes. 

Q. They did not agree, or the FHA people did 
not agree to anything prior to the time that the 
commitment was issued, did they? A. No. 

(). Fact of the matter is, they agreed with a 
great many reservations in their commitment dated 
the 24th day of February? 

A. Well, all the figures were compiled then as 
to the various costs and it was approved by the 
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HHA and the FHA man, let’s see, what is his name. 

Q. Staple? A. Staples, that’s right. 

Q. And his office is where? [64] 

A. His office was in Juneau and with the man 
at the head of it in Seattle had talked it over with 
Mr. Hill and Mr. Chiarelli that the, that the differ- 
ent costs as they were supposed to be set up on the 
form that they have was O.K. and for that reason 
we all went to Juneau. 

@. And you went to Juneau when? 

A. That I don’t remember. It must have been 
in March. 

@. In March? 

A. It must have been, or right after. I think 
that that commitment was back dated if the truth 
was known on it. We couldn’t get under the gun on 
it as I remember. I may be mistaken on that be- 
cause we were working against time so close. I don’t 
remember if it was the 24th or the 25th that the 
FHA was to cease to exist and we had to meet that 
and now I don’t remember if it was back dated or 
what. 

Q. You have no recollection now at all of when 
you went to Juneau? 

A. I would have to check my airplane ticket or 
something. 

Q. And how many trips did you make to Ju- 
neau ? A. Just the one trip. 

Q. Well, now, we have a receipt from the Bara- 
noff dated the, the 4th, the 4th day of February, 
1950; were you down there on other business? 
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A. If I did, I don’t remember it. I was traveling 
around quite a little bit. I don’t recall being in 
Juneau. [65] 

@. For what purpose did you go to Juneau? 

A. Well, it was for this commitment. 

Q. Did you take the application with you at that 
time ? A. Mr. Hill had it. 

Q. Mr. Hill made that trip, did he? 

A. Yes, he did. 

®. Who else went along? 

A. On, Mrs. Hill, myself, Chiarelli and I believe 
Mr. Sumter. 

Q. What else did you take with you at that 
time ? A. Who else? 

Q. What else, an application? 

A. An application and the drawings. 

@. An application for a loan from FHA, is that 
what it was? 

A. Well, it was some drawings for their appro- 
val. 

Q. Well, was there any other paper work in- 
volved in the thing besides just the drawings? 

A. Well, the application and the breakdown on 
the cost of the job and so forth. 

Q. Those were taken up on that trip on the 4th 
then? 

A. If it was the 4th, yeah. 

Q. Fourth of February? 

A. If it was the 4th. I don’t know whether it 
was the 4th or not. It is the only trip that I recall 
Hill and myself and Mr. Sumter and Mr. Chiarelli 
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went. Now, what day that was, I don’t know. [66] 

Q. Well, we have the receipt and you made only 
one trip? 

A. Well, I only made one trip with them, yes, 
and for this application. I might have made another 
trip. This particular deal that you are asking me 
about is, I don’t know the date. What I am trying 
to imply is that I know that I went with Hills and 
My. Sumter and Mr. Chiarelli for the sole reason 
to obtain an KHA mortgage for this building, but 
what date I don’t know. 

@. Do you think that this, that the trip that is 
represented by the receipt from the Baranoft Hotel 
dated the 4th of February is not the trip that you 
went with those named persons? _ 

A. I tell you I don’t know. Could be. It couldn’t 
be. 

Q. Let us assume at the moment that it was not 
that trip. Do you have any recollection of what 
plans and specifications for the building were sub- 
mitted with the original application? 

A. Well, it was the plans that were put out by 
Chiarelli and Kirk and the preliminary specifica- 
tions. That I know. 

Q. Do you have any recollection of the number 
of pages of drawings? A. No. 

Q. Would you recognize the drawings if you 
saw them? 

A. Yeah, I imagine I would unless they worked 
on them after I last saw them. 

Clerk of Court: Defendant’s Identification A. 
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(Drawings were marked Defendant’s Tdenti- | 


fication A.) [67] 

Q. (By Mr. McNabb): Now, I believe you testi- 
fied on direct examination that not only you but 
Chiarelli and Kirk and Orsini were all fired? 

A. That’s right. 

@. As quickly as the commitment was issued ? 

A. That’s right. 

Q. So it was— (Interrupted) 

A. Iwas told by Chiarelli. That is how I found 
out, really. [ came down to Chiarelli’s office to dis- 
cuss it, to discuss the building and he had told Mr. 
Chiarelli not to discuss the building with me any 
further. 

@. At any rate that is what Mr. Chiarelli told 
you? A. That’s right. 

Q. Mr. Hill didn’t tell you that, Mr. Chiarelli 
told you that? 

A. Well, I couldn’t get ahold of Hull. 

Q. I say though, Mr. Hill didn’t tell you that, 
Chiarella told you that? 

A. I couldn’t get Hill to tell me that. 

Q. So it therefore follows that Mr. Hill didn’t 
tell you? A. Well, yes, he did. 

Q. What did he tell you? 

A. When he walked out of the room in the New 
Washington Hotel he slammed the door and that 
was it. We are through. 

Q. Now, I will hand you Defendant’s Identifica- 
tion A, ask [68] you if you know what that is? 

A. Well, this is not the drawing that, this is, 
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oh, yes, I guess it is at that. These are the draw- 
ings, yeah. 

Q. Do you believe those to be the drawings that 
were submitted to the FHA with the application or 
a copy of them? 

A. I would say so. As I recall it now, yes, sir. 

Q. Now, that then is a copy of the original 
specifications that were submitted at the time of the 
application ? 

A. The drawings. The specifications, no. 

@. These are not the specifications ? 

A. No. The specifications had stated what the 
different kind of materials to be used, plumbing. 

Q. Did you notice how many pages there are 
there? 

A. No, I didn’t count them. 

Q. Just for the purposes of the record, will you 
state how many pages there are? 

A. This is seven. Sheet No. 7. 

Q. These are what you commonly refer to as 
preliminary plans? 

A. That is what I would call preliminary plans, 
yes. 

@. And apparently if these plans were sub- 
mitted to the FHA on the 4th day of February as 
we must, I believe, assume, you had had only about 
five days to examine and work on those preliminary 
plans ? 

A. Oh, I wouldn’t say the 2nd or the 4th day 
of February. It couldn’t be because the commitment 
as I recall ended February 24th and we were work- 
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ing against a deadline and I am [69] quite sure that 
we were, it couldn’t have been February 2nd because 
we were working on a definite deadline on it. I re- 
member that. 

Q. Well, what do you believe the facts to be? 

A. I believe the facts to be that we rushed up 
there with as little as we possibly could get by to 
get this commitment made under, before the FHA 
ceased to function. Now, if we had to have those 
drawings or even less drawings to get this commit- 
ment through why the FHA building would never 
have been sanctioned. This building or that building 
or any other building if we hadn’t got under the 
gun. 

@. Well, when do you believe the plans were 
delivered, with the application or not? 

A. The plans were delivered with the applica- 
tions, yes. 

Q. And you say that you went with them to 
Juneau ? ee nateceaieht, 

@. At the time that the application was sub- 
mitted ? 

A. Yes, I did but I took no part in that. 

Q. Well, I know, but the evidence is that the 
only time that you were in Juneau was the 4th 
of February ? 

A. Well, I, in other words you are trying to say 
that I wasn’t never in Juneau or on the 4th. 

@. I am not trying to say anything. I just want 
to get the facts straight. What are they ? 
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A. Well, if it was the 4th the commitment was 
issued, it was the 4th that I was there. [70] 

Q. You were there in Juneau on the date that 
the commitment was issued ? 

A. Well, at the time that Mr. Sumter, maybe, I 
don’t know when it was. I know it was in February 
some time or maybe it could have been even possibly 
the first of March. 

Q. Well, how much time expired between the 
date of the application and the date of the issuance 
of the commitment ? 

A. That I don’t know. 

Q. Well, it wasn’t just a matter of a few days, 
was it? A. That I don’t know. 

Q. You have no recollection at all? . 

A. I know, I wasn’t following through on that. 
In fact, when I came into Juneau that time I didn’t 
go back to Seattle. Mrs. Hill went back to Seattle 
and Mr. Sumter and I come back up here to Fair- 
banks and that is the last that I knew of until I 
knew I was kicked out. I went back figuring every- 
thing was O.K. and some time, quite some time later 
why I found out that I was kicked out of the deal 
and then I made another trip to Seattle but that 
date I don’t recall. I can produce it if it is neces- 
sary. 

Q. Well, Mr. Waxberg, I don’t like to belabor 
the point but I am trying to establish if we ean 
whether or not you were present in Juneau with 
Mr. and Mrs. Hill on the date that the application 
was submitted to the FHA? A. Iwas. 
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@. You were there? 
A. I was there with Mr. Chiarelli as well. [71] 


Q. How many trips did you make to Juneau? 

A. Qne trip is all I can recall. 

Q. We have established that date by the Bar- 
anoff receipt. 

Mr. Hepp: Now, I object to that, the inferences 
under that. This witness hasn’t stated he identified 
that money having been paid to the Baranoff. He 
has stated he is not certain that is the trip. I think 
counsel has gone past that point. 

The Court: You may proceed with the cross ex- 
amination but I think the jury understands that 
the witness was first definite as to the receipt and 
now he is indefinite but you may proceed. 

Q. (By Mr. McNabb): But you only made one 
trip to Juneau anyway ? 

A. As TI recall. I may have made two but I don’t 
remember. 

Q. Well, now, Mr. Waxberg, will you testify 
that the first trip that you made to Seattle was on 
the 29th of January? 

A. Well, that I don’t know. I was working on 
this thing from start to finish but, or start to where 
I dropped off. 

Q. Will you testify that you made a trip to Se- 
attle prior to the 29th of January. 

A. No, I don’t know for sure. 

@. Did you ever see a copy of the application 
for the loan? 
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A. I saw a copy of what I understood was the 
application for a loan, yes. [72] 

@. Do you know who prepared it? 

A. No, I don’t. 

Q. You do recall who went to Juneau on that 
trip ? ie Mr Sumter did: 

Q. Well, Mr. Chiarelli had nothing to do with 
applications for loans, did he? He was the archi- 
tect ? 

A. Yes, he was the architect. He was the archi- 
tect. He made it possible that the application could 
be filled out and submitted, as well as I am part of 
that, too. 


Q. Do you believe Mr. Chiarelli made out the 
formal application for a loan? 

A. No, I don’t. 

@. Do you have a present opinion as to who did 
make the application, make out the formal form? 

A. No, I don’t. 


@. You don’t have any opinion at all in that 
regard ? 

A. Know who made the application out? 

@. Yeah. 

A. Well—(Interrupted) 


Mr. Hepp: Just a moment, I am going to object 
to that as argumentative. This witness said he didn’t 
know who made the application out. I think that 
answers the question. Counsel is trying to get an 
answer here that he is trying to make something 
Omimorf, 
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The Court: Did Mr. Hepp make an accurate . 


statement? [73] 

Mr. Waxberg: I believe so. 

Q. (By Mr. McNabb): Do you know why Mr. 
Sumter went along on that trip? 

A. Well, he was working with Mr. Hill all the 
time and he works, operates the Washington Mort- 


gage Company and I don’t know what connection © 


there was there. 

Q. Did you ever know? 

A. Well, I probably did at that time. I know 
Mr. Sumter runs a bonding firm and he was, took 
an active part in all the FHA projects going at 
that time. That I know. 

Q. He was working with Mr. Hill? 

A. Yes, I was in Mr. Sumter’s office several 
times. 

Q. Why were you in Sumter’s office? 

A. Well, pertaining to this FHA deal. 

Q. What part did Mr. Sumter play; what did 
you; did he ask you questions? Let’s start here. 
Why did you go to Sumter’s office? 

A. I don’t know. I don’t remember now. I was 
in there in Sumter’s office with Mr. Hill as I recall 
a time or two. Now, I don’t remember exactly what 
we were in there for. 

@. <A time or two? 

A. I believe it was a couple of times. 

Q. That is all that you ever called on Mr. 
Sumter ? 

A. There might have been more. I can’t remem- 
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ber. That is four years ago, five, whatever it is. 

Q. Now, you were in, right in the middle of 

this thing all the way from the first preliminary 
discussions in your place in December clear up 
until the commitment was issued? 
A. More or less. I wasn’t taking care of, I was 
/ spending most of my time with Mr. Chiarelli and 
various material outfits and so forth. 

Q. Do you know how many applications were 
made for a loan prior to the time that the commit- 
ment was issued ? A. No, I don’t. 

Q@. Do you know whether there was more than 
one application made or not? 

A. No, I know there was, one application made 
/ with my name on it and that was_the first one. 

@. When was that made? 

A. Well, that I don’t recall. 

Q. Do you know whether there was any ap- 
plications made that did not have your name on 
them ? A. That I wouldn’t know. 

Q. Do you know whether the commitment when 
it was issued had your name on it? 

A. That I wouldn’t know. 

@. Do you know whether a commitment was ever 
» issued ? 

A. Well, yes, a commitment was issued. 

@. How do you know that? 

A. Well, I found that out through various 
, sources. [75] 

Q. Did you ever see it or a copy of it? 

A. I haven’t seen the commitment, no. 
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Q. Well, you alleged in your complaint that your 
name was on the commitment, that you and Mr. 
Hill were partners or joint-venturers or something ? 

A. We were and we were supposed to. 

@. But you don’t know now whether or not your 
name was even on the commitment, is that true? 

A. I don’t know what you are trying to prove. 
I would be frank with you if I knew what you were 
trying to prove. 

@. Well, I just want to know whether to your 


knowledge your name was on the commitment when. 


it was issued ? 

Mr. Hepp: I am going to object to that unless 
he says aS a sponsor or as a recipient or what? I 
don’t think counsel’s question is clear, name on a 
commitment. 

The Court: I think he can answer whether or 
not he knows. 

Mr. Waxberg: My name was on the commitment 
as a sponsor. R. P. Hill and Waxhberg. The first 
commitment ever issued on that building. 

Q. (By Mr. McNabb): Do you know the date it 
was issued? ~A. No, I don’t. 

Q. And you do not know how many applications 
were made but you do know that the one that you 
saw had your name on it? 

A. The first application that was made my name 
was supposed [76] to be on it and was on it. 

@. You saw a copy of it? A. Yes. 

Clerk of Court: Defendant’s Identification B. 
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(Application for Mortgage Insurance was 
marked Defendant’s Identification B.) 

Mr. Hepp: May it please the Court, we would 
like to look at that Identification before any ques- 
tions are put on it. 

The Court: Very well. 

Q@. (By Mr. McNabb): Mr. Waxherg, I will 
show you Defendant’s Identification B, ask you if 
you know what that is? 

A. It is an application for mortgage insurance. 

Q. Is that a copy of the one that you saw or 


the one that you saw? A. Very likely is. 
@. What is the date on that application, Mr. 
Waxberg ? 


A. This is January 31st, it looks like. this. 

(). That appears to be the application, does it? 

A. Yes. 

Q. That date corresponds rather closely to your 
arrival in Seattle and subsequent trip to Juneau? 

A. It appears to but I, I wouldn’t be too sure 
about this deal. No, I don’t think so. I don’t think 
this is the one that went to Juneau. It is nothing 
that has been signed by Juneau. [77] No, I don’t 
think so. I don’t think that is the paper. 

Q. You don’t think that is what paper, Mr. 
Waxberg? 

A. I don’t know. I don’t remember but I don’t 
believe that, I can’t believe that that is the paper 
that was dated January 31st, 1950, that that is the 
one that went to Juneau. 

Q. Let me ask you this if Mr. Sumter and Mr. 
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Hill and Mrs. Hill will testify that that is the one 
and the only one, will you say it isn’t? 

Mr. Hepp: Now, I object to that, your Honor. 

The Court: Sustained. 

Mr. Hepp: Highly speculative. Don’t answer it. 

Mr. McNabb: Nothing speculative about that. It 
is quite simple. 

Mr. Waxberg: That is the application all right. 
I don’t think that is the date. We had all kinds of 
forms like that that we are filling out. I remember 
one time we went into the National Bank of Com- 
merce. We had a big discussion there. We had a 
paper like that. : 

@. (By Mr. McNabb): Who was with you that 
trip? 

A. Mr. Hill, Mr. Orsini, I believe, and I am 
not so sure but what O. V. Selid, Selid Construc- 
tion, or he was in Seattle at that time anyway. The 
reason I mention him is because he was giving, he 
was giving a check of five thousand dollars in some 
financing on the deal, and I think we had papers 
like that that [78] we discussed then. 

Q. Then just before we recess for the day, will 
you testify that that is not a copy of the applica- 
tion for an FHA loan that was taken to Juneau? 

A. I would not testify that isn’t a copy of it. I 
would testify that I don’t believe it is the date that 
this paper was taken to Juneau, January 30th. I 
don’t believe that that was the day that paper was 
taken to Juneau. 

Q. Well, now, that doesn’t necessarily follow 
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that the date is the same. It wasn’t made out in 
Juneau, was it? 

A. No, it wasn’t made out in Juneau. 


@. It had to be made out some place before it 
was taken to Juneau. Now, Mr. Waxberg, did, if 
your first trip to Seattle was on the 29th or 28th 
day of January of 1950 you could not possibly have 
agreed to construct a building for Mr. and Mrs. 
Hill prior to that time, could you, for a specified 
amount of money? A. No. 


@. It isn’t conceivable and on the 29th day of 
January or in the event that it is determined that 
the preliminary drawings were taken to Juneau at 
the time the application you as a reasonable con- 
tractor would never have agreed to build a building 
for any amount of money on the basis of such plans, 
would you? 

A. Well, I must have the dates mixed up. I must 
have gone to Seattle prior to the 29th of January 
regarding this work because I certainly worked on 
this job all the way through right [79] up to the 
time of the commitment and this January 30th don’t 
ring in my mind at all, because I was there in 
March. I was there in February and I didn’t find 

out that I didn’t have anything to do with it until 
in May. 

@. I know, but now I ask you, you wouldn’t 
have agreed to construct a building on plans like 

_ these preliminaries, would you, for any price? 
A. It was a matter of estimating whether, we 
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have spare foot basis, we know how much it costs 
to run a floor. 

Q. Would you have agreed to construct a build- 
ing, application being made for a million and seven 
hundred thousand on seven pages of specifications ? 

A. Where is the specifications that were sub- 
mitted to Juneau along with this? That is not all 
of it. You couldn’t submit, I hope that the govern- 
ment would not accept a loan on a, a, an application 
for a mortgage that would be more absurd than me 
for the government to accept that for to loan one 
million six hundred thousand dollars. 

Q. Seven hundred according to the application ? 

A. Well, whatever it is, yes. So that definitely 
ean’t be all of it. We had the specifications, every- 
thing that was to go into the building roughly for 
them to decide on and we had to have that in order 
to submit the application, so that is not all of iv. 

Q. Now then, what you mean is you would cer- 
tainly have not [80] agreed to construct a building 
for a specific price on no more plans than those? 

A. No. 

Q. You wouldn’t ever have done that, would 
you? 

A. No, you have to have specifications. That is 
just some drawings. They are nothing on it out- 
side of an outline of it. 

Q. No contractor in the world would have agreed 
to such a thing, would he? 

A. No, and we submitted more. FHA wouldn’t 
even consider an application. Mr. Sumter, I believe, 
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wouldn’t waste his time if that 1s all we had was 
that drawing. Would he waste his time to go to 
Juneau? No. Nor would I waste my time going to 
Juneau, but that is what you are trying to say, or 
want me to say, that is all that we had and that 
I would bid on that. 

Q. No, that is not what I wanted you to say, 
I just wanted you to answer my question. Would 
you bid on a million seven hundred thousand dollar 
job on the basis of those plans? A. No. 

Q. No other contractor in the world would, 
would he? A. No. 

Mr. McNabb: May we recess, your Honor. 

The Court: Members of the jury, once more I 
admonish you it is your duty not to converse with 
anyohe or among yourselves concerning the sub- 
ject of this trial, and do not express any opinion 
thereon until the case is finally submitted to you. 
[S81] This case then will be continued until ten 
o’clock tomorrow and the Court will recess until 
nine. 

(Thereupon, at 5:00 p.m., the trial of this 
cause was adjourned until 10:00 a.m., August 
2, 1955.) 

Be It Remembered, that the trial of this cause 
was resumed at 10:00 a.m., August 2, 1955, plaintiff 
and defendant both represented by counsel, the 
Honorable Vernon D. Forbes, District Judge, pre- 
siding: 

The Court: Will the Clerk, please, call the roll 
of the jury. 
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(Thereupon, the Clerk of Court proceeded 
to call the roll of the jury.) : 


Clerk of Court: They are all present, your Honor. 
The Court: Very well. I believe Mr. Waxberg 
was on the stand. 


A. KE. WAXBERG 
the witness on the stand at the time the adjournment 
was taken, resumed the stand for further eross 
examination. 

Q. (By Mr. McNabb): Mr. Waxberg, over the 
evening did you reflect, were you able to refresh 
your memory concerning earlier trips to Seattle 
than the one which we mentioned that occurred on 
the 28th or the 29th of January? 

A. I don’t recall any, no. [82] 

@. You weren’t able to find any check or any- 
thing of that kind? A. No. 

@. Were you able to recall the nature of the 
building, the original drawings for which were 
prepared by the Alaska Architectural and Engi- 
neering Company? 

A. No, I never even thought of it because it 
was one of the—(Interrupted) 

Q. Do you now have any recollection at all con- 
cerning the possibility of constructing a building 
with the use of RFC funds? 

A. I don’t recall it, no. 

Q. You have no present recollection of that? 

A. No. 

Q. Do you have any recollection of any transac- 
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tions with Mr. Orsini concerning the opening or the 
establishment in Fairbanks of a bank? 

A. Yes, I do. 

Q. I believe that you and Mr. Hill and Mr. 
Orsini all worked on that project to some extent, 
did you not? 

Mr. Hepp: Now, I object to that, your Honor. 
It is certainly beyond the scope of direct examina- 
tion. I don’t know how a bank gets into this picture. 
There may have been numerous conversations but 
it is certainly not related to the issues here and 
exceeds the scope of direct examination and for 
that reason I object to it being brought in as a con- 
fusing sideline in this case. [83] 

The Court: Perhaps it is true, Mr. Hepp, but 
it may be preliminary. . 

My. Hepp: I am perfectly willing to listen to 
eounsel’s offer to the bench to show its relationship 
to the issues of this trial. 

The Court: The objection is overruled at this 
time. You may proceed. 

Q. (By Mr. McNabb): You do recall that there 
was such a discussion? A. Well, yes. 

@. And you mentioned yesterday that on one 
occasion that Mr. Selid was in, was present with 
_ you at one of the banks in Seattle? 

A. Well, that was, I am not sure about that. I 
know Mr. Selid put in some money in regard to 
this bank deal. I don’t think it will hurt, I don’t 
think it will do any harm to tell the whole deal 
about that. Dawson Cooper and Ovie Selid and 
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myself and I can’t think of the fellow’s name, he 
is a flyer here anyway. 

@. Jim Dodson? 

A. Jim Dodson, that’s mght. Well, anyway, we 
went together and paid toward the building, there 
was to be a bank on the corner and we paid ad- 
vanced rent on that and that was to be, the build- 
ing was to be designed so there could be a bank 
in the corner. 

Q@. What corner is that? 

A. That is on Second and Lacey. [84] 

Q@. And do you not now recall that the bank 
building was to be constructed under an RFC loan. 
Tt was a substantially smaller building and wasn’t 
the big apartment building? 

A. Ob, no, this was in the apartment building 
because it was pertaining to this FHA deal and 
there is where Ovie Selid comes in down at the 
National Bank of Commerce or whichever bank 
it was. He issued a check so that Mr. Hill could pay 
the FHA or the architect for, I forget now which 
one it was but he used that check that Ovie Selid 
issued on that and it was pertaining to the FHA 
mortgage on this particular building. 

@. And Mr. Orsini was in on that transaction, 
too, was he not; by that I mean he played some 
part in seeking to establish a bank? 

A. Orsini played a big part in promoting the 
paper work for all on this building. 

Q. For the bank J am talking about now? 

A. Not necessarily too much, no. 
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Q. Now, the, do you now recall the number of 
units that were to be in, the number of apartment 
units that were to be in this building? 

A. No, I don’t remember. 

Q. Do you recall now where you went after 
your trip to Juncau that is evideneed by the re- 
eeipt of February the 4th? 

A. I don’t know if it was February the 4th or 
not, but when I left Juneau I came to Fairbanks. 

Q. You came to Fairbanks, and when did you 
return to Seattle? 

A. I believe that was some time in May. 

@. You didn’t return to Seattle after that? 

A. Well, I don’t think that, that I am sure that 
I wasn’t in Juneau on February 1. I think that is 
an error in the bill. I think you will find that that 
is a duplicate of the bill and it is a clerical error 
there because I am quite sure that I was in Juneau 
in March. I am sure of that and there must be a 
clerical error there. 

@. But you made only the one trip to Juneau? 

A. As I recall, yes. I am quite sure. 

@. And the time that you did go there was 
when the application was made? 

A. Not when the application was made. It was 
- when the commitment was issued. There is where 
I got all confused yesterday. I confused this ap- 
_ plication with the commitment. 

_ QQ. Mr. Waxberg, what would have been the 
necessity for you to go to Juneau or how even would 
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you have known when to go to Juneau for the 
commitment ? 

A. Well, the FHA man and, in Seattle and also 
Mr. Sumter went along and Chiarelli and Kirk, 
and it was all for getting the commitment. We had 
the figures all compiled at that time so we knew 
approximately and what the building would cost 
and if you will note that the application is not the 
same figure that the commitment was issued on. [86] 

Q. Well, it doesn’t necessarily follow that it 
will be, does it? 

A. No, not necessarily. 

Q. You can put in an application for six million 
dollars and have a commitment issued for one mil- 
lion, couldn’t you? 

A. That’s right. That is where I got confused 
yesterday thinking it was a commitment. I was con- 
fused on the time that I was in Juneau on account 
of this. 

@. Let me ask you this, sir, why did you and 
Mr. Chiarelli, if he went along, and Mr. Sumter, 
if he went along, why did you go, why did you 
accompany Mr. Hill to Seattle or to, excuse me, to 
Juneau ? , 

A. Well, I was on the, I was one of the spon- 
sors of it and my name was on the application and 
I certainly figured that as well as it might be some- 
thing come up I thought it was necessary that I be 
there. 

Q. Why did you think, why did Mr. Chiarelli 
go, if he went? 
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A. Might something come up in regards to some 
change or something that Mr. Staples would require 
to get the commitment. 

Q. Why did Mr. Sumter go? 

A. That I don’t know. He was connected with 
the, with Mr. Hill some way or other. Now, I don’t 
know. I wasn’t paying too much attention to that. 
I was trying to get the building, the plans and the 
specifications for it completed and I let Mr. Hill 
do the other part. [87] 

@. But you believe now that you went to Juneau 
not at the time that the application was submitted, 


is that right? A. Thai is correct. 
@. But at the time that the commitment was in 
fact issued ? A. That’s right. 


@. Well, let me ask you this, how did you know 
when the commitment was going to be issued? 

A. Well, that I don’t recall but certainly we all 
didn’t go up there just on the assumption that it 
would be, that the commitment would be made. I 
don’t remember just what brought 1t on but we cer- 
tainly all didn’t go up there just for the trip. 

@. Well, that is reasonable. 

A. And I don’t remember. 

@. Is it not reasonable, however, thinking back 
over this situation to assume that the, that the 
preliminary plans were submitted along with the 
application, along with the specifications so to speak 
in accordance with the preliminary plans, that you 
went there at that time so that if the FHA people 
in Juneau requested additional information or 
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needed any changes that then was the time to talk 
about it, not when the commitment was issued? 

A. No, no, that is wrong. Wrong. We didn’t do 
too much talking about this. The FHA had an 
office in Seattle and most of this stuff was handled 
through the FHA office in Seattle as far as the 
preliminary work was concerned. 

Q. But the commitment was issued where? 

A. In Juneau. [88] 

@. Do you know then who received word that 
that the commitment was about to be issued? 

A. That I don’t know. It might have been 
through Mr. Sumter because he was helping on the 
promoting of this deal, ’m sure, but I wasn’t fol- 
lowing that phase of it. I had plenty to do with 
what I was doing without trying to cover all of 
it and after all, Mr. Hill was the head sponsor 
and all I was doing was supporting him in order 
to get the building going and I was to have no part 
in the building anyway. I was just the builder so 
I didn’t follow a lot of that. 

Q. So it is now your opinion that you didn’t 
go to Juneau at the time the application was made? 

A. I don’t believe so’ EF cant recall it 1f Idee 
I certainly didn’t go to Juneau, no, I didn’t, not 
at that time the application was made. 

Q. So then this Baranoff receipt is not ac- 
curate, or is it? 

A. I don’t believe so because I just couldn’t 
have been there at that time. 

Q. Well, Mr. Waxberg, look at this receipt now. 
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It has February the 4th at the top, it has from 
2-2 to 2-4 another place and it is stamped paid 
February the 4th, 1950? 

A. I still believe that this is a, well, I don’t 
know. I can’t tell you but I feel sure that it wasn’t 
February the 4th J was there. However, that is 
four or five years ago. It is pretty hard to re- 
member. [89] 

@. Of course, you do know that the commitment 
~ was not issued until some time after this, don’t you? 

A. That I know, yes. 

Q. Do you know when the commitment was is- 
sued ? 

A. Somewhere around the 24th or the 25th of 
February as I recall. The first of March it might 
have been even in the first days of March. Now, I 
don’t remember. 

Q. Did you see a copy of the commitment? 

A. I did not, no. 

@. When did you become aware that it had been 
issued in fact? 

A. Well, Chiarelli and I both were told that 
the application was issued when we were in Juneau. 
Therefore, I left. 

Q. Now, wait a minute, just a minute. Just a 
minute now. Will you say that again, please. I am 
sorry. I just wasn’t listening. I was thinking about 
something else. It went over my head. 

A. Well, we were told by Mr. Hill or led to 
believe that the commitment was issued at least, 
and we know that it was issued and therefore, I 
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come back up here to Fairbanks to take care of 
some other stuff that I had to do. 

«). When were you told that the commitment was 
issued ? 

A, When we were in Juneau. I never even went 
to the office of the FHA in Juneau. Mr. Sumter and 
Mr. Hill and Mr. Staples and Mrs. Hill took care 
of all of that. [90] 

Q. Mr. Hill told you in Juneau that the com- 
mitment was issued ? 

A. I was led to believe that anyway. He must 
have told me. I can’t remember now, but I was led 
to believe that the commitment was issued. 

Q. But you were only in Juneau with Mr. Hill 
on one occasion ? 

A. As TI recall it was only on one occasion, yeah. 

@. You never did see a copy of the commitment? 

A. I did not. 

Clerk of Court: Defendant’s Identification C. 

(FHA commitment was marked Defendant’s 
Identification C.) 

Q. (By Mr. McNabb): Now, if the application 
were submitted when you and Mr. Chiarelli and Mr. 
Hill, Mr. Sumter went to Juneau, and the applica- 
tion is dated the 31st of January and the commit- 
ment was not issued until late in February, Mr. 
Hill could not have told you that the commitment 
was issued, could he? 

A. How was that again. 

Q. I say if the only time that you went up there 
to Juneau was at the time that the application was 
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submitted and you were there on the 4th of Feb- 
ruary apparently, and if the commitment were not 
issued until as you say late in February, Mr. Hill 
couldn’t have said to you that it was issued, could 
he? 

A. Well, I can’t remember the dates. That is 
entirely [91] possible. I know it was in Juneau 
with Mr. Hill and as I said before when the com- 
mitment was issued. We had all the specifications. 
We had the preliminary drawings, enough so that 
the commitment could be issued. 

@. What specifications now are you talking 
about ? 

A. Well, there was what the building, how the 
building was to be constructed, materials and so on 
and so forth. 

@. Those are the specifications that accompanied 
the preliminary drawings? A. Yes. 

@. Did you see a copy of those? 

A. Well, yes, I did. 

Clerk of Court: Defendant’s Identification D. 

(Specifications were marked Defendant’s 
Identification D.) 

@. (By Mr. McNabb): I hand you the Defend- 
ant’s Identification C now, Mr. Waxherg. What is 
that? A. Commitment for insurance. 

(. What is the date on that? 

A. I guess you will have to show me the date on 
that. I guess it is on the back side. That is Feb- 
ruary 24th. It is R. P. Hill and myself, sponsor. 

Q. So then? 
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A. And that is the commitment. [92] 

Q. This is the commitment, you know that to 
be true? A. Yes. | 

Q. Ora copy of the commitment? 

A. <A copy of the commitment. 

Mr. McNabb: The Court would like to see this? 

The Court: You are not offering this? 

Mr. McNabb: Not at the moment. 

Q. (By Mr. McNabb): Now, I will show you 
Defendant’s Identification D and ask you if you 
know what that is, please? 

A. Yes, this is an outline of the specifications. 

Q. Is that a copy of the specifications that was 
submitted ? A. With the application. 

Q. With the application? A. Yes. 

@. And were these preliminary drawings? 

A. I believe so, yes. 

Q. Now then, at the time that the application 
was submitted, Mr. Waxberg, let me ask you this, 
according to your present recollection when was the 
application submitted? 

A. I guess it was the first part of February, 
somewhere in there. 

Q. About the time that the application form is 
dated ? A. Thats meht. 

@. And at that time these specifications were 
submitted, [93] these are the only specifications 
that had been prepared and these were the draw- 
ings? A. As far as I ean recall. 

@. Now, at that time that was just about the 
time that you went to Juneau, wasn’t it? 
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A. That I couldn’t say. I don’t, I didn’t, ’m 
quite sure I didn’t go to Juneau in the first part 
of February. It was in March when I was in 
Juneau or when the commitment was issued when 
I went to Juneau. As I recall it. 1 am, I may be all 
mixed up. This is so long ago that I can’t remem- 
ber dates and just how. 


Q. Let me ask you this, do you know whether 
the commitment which is dated the 24th of Feb- 
ruary was based upon these preliminary drawings 
and these specifications? 

A. I would say no. The, it was nowheres, this 
was for the application and the specifications had 
to be more clear. We had to get to more specific 
figures than what we had to submit with the ap- 
plication because I worked on that for quite some 
time with Chiarelli and Kirk before that was 
worked to a point that the commitment could be 
issued. 

@. Do you mean by your testimony then that 
the application, these drawings, these specifications 
were not sufficient for the FHA purposes? 

A. Not all together. Not for issuing a commit- 
ment because I certainly wouldn’t be working down 


_ there for fourteen days or whatever time it was 


that I was working there with them at that [94] 
one particular time in order to get the commitment 


— issued. 


@. Do you believe that there was something 
more submitted to the FHA people than these? 
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A. Well, there had to be, there was. May ‘I see 
that paper again. 

Q. This outline of specifications? 

A. Yes. Yes, there was quite a bit more. 

Q. What more was there? 

A. Well, there was another form submitted ’m 
sure of. 

Q. What else now, what other form? 

A. Well, I don’t remember but this, this 1s just 
a general outline of the specifications. 

@. Do you think that more specifications than 
these were submitted ? 

A. Well, I don’t remember but it seemed to me 
they would have to be. This is just a general outline 
for the application of the loan insurance. 

Q. Now, on the application there is a list of ex- 
hibits, were those things submitted, right here? 

A. They no doubt were. I don’t recollect, but 
IT imagine they were. It is on the list of exhibits. 

Q. Do you think that something more than those 
things were submitted prior to the—(Interrupted) 

A. Prior to the commitment. 

@. To the issuance of the commitment? [95] 

A. I don’t know. 

@. You do not know whether there was anything 
more ? A. I don’t reeall. 

Q. Now then, do you recall when you went back 
to Seattle after you returned to Fairbanks follow- 
ing your trip to Juneau? 

A. Yes, I remember going to Seattle. 

Q. But you do not recall when? 
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A. Well, it was some time after the commitment 
was issued. 

Q. You did not go back then again until after 
the commitment was issued ? 

A. No, not that I can remember. It is awfully 
hard to remember four or five years back. 

Q. The commitment shows the date of the 24th 
of February, does it? A. That’s right. 

Q. So it was late in February or very early in 
March when you went back? Why did you go back 
down there, Mr. Waxberg? 

A. Let’s see, that was, well, J am confused on 
my dates and the time and why I went down there. 
I know the last time that I went down there is 
when I found out that I was out of the picture. 

@. I know. Let me ask you though why did you 
return to Seattle after the commitment was issued ? 

A. As I recall I heard through the grapevine 
that I was out of the picture. I went down to find 
out about it. [96] 


@. Now, it would appear from the hotel receipts 
that you must have arrived down there on the first 
of March or the 28th of February? 

A. It appears that way. 

Q. You stayed at the New Washington accord- 
ing to this bill just two days, March the Ist and 
March the 2nd. Do you know where you went then? 

A. No, I don’t remember. 

Q. But it would appear from this bill that you 
went back to Seattle on the 6th. Now, do you know 
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whether you came back to Fairbanks in that period 
or where did you go? 

A. I don’t remember. I was there from the 8th 
to the 15th according to this. 

Q. What did you do on this trip, do you recall, 
on either one of these trips? 

A. Well, I was just working on this, on this 
particular project. 

Q. But the commitment had been issued at that 
time ? 

A. Well, that is vague as far as I recall. I was 
working on it anyway. 

Q. Do you know what you did ? 

A. I was working mostly with Chiarelli and 
Kirk and I also contacted suppliers and equipment 
companies and so forth. 

Q. Now then, up until the date of the issuance 
of the commitment which was the 24th of Feb- 
ruary, you do not now recall [97] when you re- 
ceived notice or word that the commitment had in 
fact been issued ? 

A. No, I can’t remember exactly on that. 

Q. But if we are to believe that you went back 
to Seattle at the time the commitment was issued, 
it must have been about the first of March? 

A. It could be. 

Q. Now, according to the evidence that we have, 
you were in Seattle on the 29th of January and 
in Juneau on the 4th of February, and at that time 
these are the only plans we have, is that true? 
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A. It must be. 


Q. And I believe that you said yesterday that 
you would not have bid on any job, no contractor 
would have bid on any job on the basis of such 
preliminary specifications and preliminary draw- 
ings? 

A. Well, you must remember that this is not 
bidding on a job. This is strictly promoting enough 
plans and specifications in order to obtain an FHA 
mortgage and this is not bidding on it. It is just 
helping Mr. Hill get this FHA mortgage is what 
that, that is all that is. 


Q. So actually up to that time you had no firm 
agreement with Mr. Hill to build any kind of a 
building, did you? 

A. Well, certainly I did. I wouldn’t go down to 
Seattle. I wouldn’t have been working on this thing 
all the time. My name [98] wouldn’t be on the com- 
mitment or the application if there hadn’t have 
been some agreement and we had to hurry things 
in order to get under the deadline and if it hadn’t 
been for that application and the commitment is- 
sued under the deadline there would be no Polaris 
Building today because there wouldn’t have been 
an application in for a commitment issued which 
had been revised after the commitment was issued, 
I was through. 


Q. Mr. Waxberg, the Polaris Building certainly 
is not the one for which the application was made, 
is 1t? 
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A. It has been revised. It was worked off of the 
original commitment. 

Q. You told us several times yesterday that the 
application for this building, this building was to 
front on Second Street, on Lacey Street and on 
First Street, didn’t you? 

A. That is very true. 

Q. So the Polaris Building is certainly not the 
one that the appheation was made for? 

A. Absolutely not, but the commitment had been 
made for a certain sum of money and after I was 
out of the picture this same commitment was used 
for a revised building and if the—(Interrupted) 

Q@. Did you agree to build the building, the 
Polaris Building as it now stands for what you say 
here, a million and six hundred thousand dollars? 

A. That has nothing to do with it. [99] 

@. Answer my question. 

A. State your question again. 

Q. Did you agree to build the Polaris Building 
as it now stands for a million six hundred ninety- 
four thousand three hundred seventy-six dollars? 

Mr. Hepp: Just a minute, I object to the ques- 
tion. It is beyond the issues of this Court. There is 
nothing set up in the pleadings about the present 
Polaris Building. This was a claimed breach of con- 
tract in accordance with the original specifications 
and what was later built has no relation to this 
trial. 

The Court: He may answer. 

Q. (By Mr. McNabb): Did you? 
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A. No, I didn’t. I wasn’t involved in this Polaris 
Building. 

Q. What building did you agree to build for a 
million six hundred ninety-four thousand dollars? 

A. I didn’t agree to build a building for any, 
for, we didn’t have any specific figures set at the 
time. 

Q@. You couldn’t have, could you, Al? 

A. Well, no. I was to get six per cent of the 
commitment for the builder’s fee on it and if I 
could make a hundred thousand on it, O.K. If I 
only made fifty thousand that was O.K. It would 
have to be O.K. but that is the reason I was there 
to see that the building would be outlined and the 
specifications so that we could construct a building 
for that amount of [100] money and make a rea- 
sonable amount of profit. 

Q@. At that time did you know the minimum 
FHA. requirements ? 

A. Ags TI recall I did, yes. 

@. And how did you know them? 

A. Well, the FHA have forms and specifications 
that they issue that you can, to work by. I don’t 
remember what they are now but I recall that they 
did have. 

. And in the event that, let me ask you this, 
is if your statement that the FHA absolutely guar- 
antees a builder a profit of six per cent of the 
construction cost? 

A. They don’t absolutely guarantee it. It is al- 
lowed the builder and on the application and the 
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breakdown of the cost and so forth it is set up..It is 
set up so much for the architect. He gets his fee 
and the contractor gets his. 

Q. What you mean by that is that those amounts 
are allowable? 

A. They are allowable, yes. 

Q. But they are not guaranteed, are they? 

A. No, they are not guaranteed, no. 

Q. Fact of the matter is, when they make a 
commitment of this type it is to agree to guarantee 
a loan for construction ? A. That’s right. 

Q. And if you can’t build the building for any 
less than that or if it costs that much without any 
profit, that is too bad, isn’t it? [101] 

A. That’s right. That is the reason I spent all 
this time to see that we get a building the specifica- 
tions and so forth that, so that I could make a rea- 
sonable profit. 

Q. Or at least make a profit, be able to con- 
struct a building? 

A. Be able to construct the building and make 
a profit and we worked to the point of six per cent. 

Q. Up to the time that these plans were sub- 
mitted to the FHA there wasn’t any price estab- 
lished, there wasn’t any agreement, you were just 
trying to get something together that the FHA 
would loan money on, weren’t you? 

A Vhaiserieht: 

Q. And consequently you having not gone to Se- 
attle until the 29th day of January, there wasn’t 
the most remote possibility that on the 16th of 
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January or on the 2nd day of February that you 
had agreed to construct any building for a million 
six hundred ninety-four thousand three hundred 
seventy-four dollars? 

A. Well, we knew about how much money that 
the FHA would allow, but I don’t remember how 
we arrived at the figure on that. That was before 
I even left here. Mr. Hill and I believe Mr. Orsini 
and myself had worked on that quite some time 
before this application was made. 

Q. Now, do you now recall the amount of money 
that FHA would allow as a maximum per unit for 
an apartment? 

A. I can’t remember that figure, no. [102] 

@. Do you believe that if I were to call the 
figure to you that you would recollect it? 

Mr. Hepp: Now, I object, purely repetitious, 
your Honor. He has gone through that point five 
or six times. I think we ought to go on to more con- 
structive matters. 

The Court: I believe it has been explored and 
I will sustain the objection. 

Q. (By Mr. McNabb): Now, Mr. Waxberg, did 
you ever see the final plans and the final specifica- 
tions for this building? 

Mr. Hepp: I object to that unless counsel de- 
fines what building he is talking about. 

The Court: I think that is true. We would like 
to know what counsel means by “this building”. 

Q. (By Mr. McNabb): The building that you 


apparently agreed to build? 


128 R. P. Hill and Mary Hill vs. 


(Testimony of A. E. Waxberg.) 

A. Agreed to build? No, I never saw, I never 
knew that they were finished. In fact, I believe 
they were never completed. 

@. They never were completed ? 

A. I don’t believe so, not to my knowledge. 

@. Were they even started to your knowledge? 

A. As I recall it, the architect was working on 
them to complete them and was called off, dis- 
charged by Mr. Hill. 

®. Do you know in fact whether Chiarelli and 
Kark did anything at all after the commitment was 
issued? [103] 

Mr. Hepp: Now, I object to that. There is no 
showing before this Court that this witness would 
know what Chiarelli and Kirk did about any mat- 
ter. I think it is an unfair question. 

The Court: He can answer whether he knows. 

Mr. Waxberg: I don’t know. 

Q. (By Mr. McNabb): What, this is an appli- 
eation which is the Defendant’s Identification B. 
What is the amount of money that was applied for 
to build the building? 

A. One million seven hundred eighty-two thou- 
sand. 3 
Q. Do you have any recollection now of what 
was to be done with the balance of money or the 
difference between a million seven hundred eighty- 
two thousand and one million six hundred ninety- 
four thousand ? A. No, I don’t. 

Q. Do you know why an application was made 
for a million seven hundred eighty-two thousand ? 
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A. Well, I believe it was based on some apart- 
ments and so many types of apartments at a certain 
price per apartment, but I don’t recall. I am quite 
sure that that is the way it was based. How we ar- 
rived at that figure, but I don’t recall the figures. 

Q@. Mr. Waxberg, how did you arrive at the fig- 
ure of one million six hundred ninety-four thou- 
sand three hundred seventy-four dollars? 

A. That I don’t remember. I was working with 
Chiarelli and Kirk on that and we worked up those 
figures, but how we [104] arrived at them now I 
don’t remember. 

@. If on the date of the application a loan was 
requested of a million seven hundred eighty-two 
thousand dollars, do you know now why you didn’t 
specify that as the agreed price to, build the build- 
ing? 

A. That I can’t remember. We were working on 
it and we got the price to where it is on the commit- 
ment. How we arrived at that I don’t know. I 
wasn’t following the paper work too much. I was 
trying to get the specifications, design of the build- 
ing to where we could make a reasonable profit. 

@. Now then, the figure on the commitment Feb- 
ruary 24th was the figure that the commitment was 

issued for? 

A, One million six hundred ninety-four thou- 
sand two hundred dollars. 

Q. Of course, on one we have a variation of 
about ninety thousand dollars, that is ninety thou- 
sand dollars in the price that you allege that you 
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agreed to build the building for on the application 
and on the other after the commitment was issued 
on the 24th of February the price of, the price dif- 
ference is only in the amount of a hundred seventy- 
four dollars. Yet prior to the time that this com- 
mitment was issued on the 24th of February there 
is no showing any place that the figure close even 
to a million six hundred ninety-four thousand dol- 
lars was ever even mentioned ? 

A. I can’t remember that part of it. [105] 


Q. Is it not possible that this million six hun- 
dred ninety-four thousand three hundred seventy- 
four was arrived at after the commitment was is- 


sued ? A. JI wouldn’t know. 
@. Well, that seems reasonable though, does it 
not? A. I wouldn’t know. 


Q. You say on the 2nd day of February, that is 
you allege in the complaint that the figures one mil- 
lion six hundred ninety-four thousand three hun- 
dred seventy-four, and just perhaps on that very 
day or a couple days later when you were in Juneau 
you submitted an application to the FHA for a 
figure ninety thousand dollars higher than that, and 
your name was attached to it. 

A. I can’t remember what the changes were on 
the deal and I wasn’t working alone on this. I didn’t 
fill those forms out. I was working with the archi- 
tect and Mr. Hill. We were all working together on 
it and it is impossible for me to remember what 
changes took place, or how they took place. 
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Q. Where were you on the 2nd day of February, 
1950? 

A. I don’t know. I couldn’t tell you. 

Q. You do know, though, that the preliminary 
plans are all you had? A. As TI recall. 

@. When did you agree with Mr. Hill to build 
a building for one million six hundred ninety-four 
thousand three hundred seventy four dollars? [106] 

A. Well, when the application was made or the 
commitment was issued. I was working, we had an 
agreement to start off with. That is why I went to 
Seattle and worked with the architect on this that 
I was to be the builder and that agreement stood 
as far as I am concerned. 

Q. What was the price that you agreed on? 

A. We didn’t come to any particular, when we 
started out we didn’t know whether it was going 
to be two million or three million or what it was 
going to be. I was to be the builder and we had to 
promote, we had to get the money from the FHA. 

Q. You knew that that was where the money 
had to come from? A. Certainly. 

Q. That was the only source of funds? 

A. That was the only source of funds. 

@. You didn’t have the money; Rudy didn’t 
have the money; the only person that had the 
money was the government and you had to get it? 

A. Rudy asked me to help him get it to work 
with him on it. 

Q. Al, what was your agreement if you didn’t 
ever get this thing through. A lot of applications 
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for KHA loan has gone in and nobody ever, a_com- 
mitment was not issued, you know that, don’t you? 

A. I don’t know. I know that this commitment 
was issued. 

Q. I know, but what was your agreement if it 
didn’t go? You told me yourself you were working 
against a deadline. [107 | 

A. Well, there was nothing said about if it 
didn’t go through. 

Q. That wasn’t even discussed ? 

A. No, it was never even talked about. 

Q. There was a reasonable possibility that it 
wouldn’t go though, wasn’t it? A. Yes. 

Q. Something definitely to be considered? 

A. That’s right. 

@. On the basis of these plans you didn’t know 
whether there would be a commitment for that 
building or any building; had no assurance? 

A. - Well, we applied for a commitment, yes. 

Q. But you had no assurance at the time you 
made the application that the thing would actually 
go through, did you? 

Mr. Hepp: I object to further questioning on 
that, it doesn’t seem to be within the issues. The 
commitment was issued. 

The Court: Overruled. He may answer. 

Mr. Waxberg: State the question again. 

Q. (By Mr. McNabb): I say, you had no assur- 
ance at the time you made the application nor actu- 
ally until the very day that the commitment was in 
fact issued, that it ever would be? 
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A. Well, we were more or less led to believe by 
the FHA that it would be issued providing we could 
get a, get the [108] specifications and so forth ac- 
ceptable to the FHA. 

Q. Who told you that? 

A. EHA man in Seattle told Hill and— (Inter- 
rupted) 

Q. Were you there at the time? 

A. I wasn’t there at the time. Mr. Hill was tak- 
ing care of that phase of it. All I was doing was 
working with the Architect on the deal, trying to 
get this thing ready so that it could be submitted. 

Q. So the application could be made? 

A. Submitted for a commitment. 

Q. And actually the commitment was issued 
where ? A. Juneau as far as, I know. 

Q. And you tell us you didn’t even go to see 
Mr. Staples, the FHA man, in Juneau? 

A. Oh, yes, I saw him. 

Q. Not at the time the application was issued? 

A. I can’t remember. 

Q. Well, you said yesterday that you didn’t 
even go up to the office, that you were just there? 

Mr. Hepp: TI object to that as argumentative. 
All he testified was he didn’t go up to his office with 
Mr. Hill. Now counsel has put words in his mouth 


' and said he didn’t even see him. 


The Court: That is correct. Sustained. You can 
ask him whether or not he saw Mr. Staples. [109] 
Q. (By Mr. McNabb): Did you see him in Ju- 


neau? A. Yes. 


———————eee SST 
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Q. Mr. Staples? A. Yes. 

Q. Did you discuss the building? 

A. Certainly. 

Q. What did he say to you? 

Mr. Hepp: I object to further questioning as 
repetitious. We have gone through all that matter 
yesterday. 

The Court: Overruled. He may answer. 

Mr. Waxberg: I don’t remember the discussion, 
talking with Mr. Hill, Mr. Sumter, myself and Mr. 
Chiarelli. 

Q. (By Mr. McNabb): Where did that con- 
versation take place? 

A. I don’t remember if it was in the hotel lobby 
or, I can’t remember but certainly we came to see 
him and met him. 

@. And you did discuss the building? 

A. Obviously must have. That is what we came 
up there for. 

Q. But the big discussion concerning the sub- 
mission of the application, do you know where that 
took place? 

A. No, I don’t. I wasn’t interested in that part 
of it. I was leaving that all up to Mr. Hill. 

@. So you had the discussion that you had with 
him was merely on a friendly basis as a social pro- 
position, is that right? 

A. Well, I wouldn’t say that. [110] 

@. What was it then? 

A. Well, I was just one of the company and one 
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of the sponsors and just because I didn’t present 
the papers, why I can’t say that I didn’t go up 
there on business pertaining to this building. 

@. Oh, of course not. I think that is rather ob- 
vious, but you said yesterday that you didn’t go to 
his office ? 

A. No, I didn’t. Mr. Hill and Mr. Sumter went 
to his office. 

Q@. And I am trying to find out now what the 
nature of the discussion was that you did have with 
him ? A. I can’t remember that. 

Q. You don’t know or do you know whether he 
told you that this commitment will be issued ? 

A. I can’t remember that. 

@. Now, Mr. Waxberg, in the second paragraph 
of your second amended complaint, you say that on 
or about the 16th of January you agreed to con- 
struct a building under 608. Now at that time you 
were in Fairbanks and Myr. Hill was in Seattle, is 
that true? 

A. That I don’t know. I don’t know where Mr. 
Hill was. 

@. Where were you? 

A. I was in Fairbanks. 

Q. Was Mr. Hill in Fairbanks? 

A. I don’t remember. 

Q. You recall that Mr. Hill went out before 
Christmas? 

A. That I don’t remember. You asked me that 
question yesterday and I, I don’t remember. I re- 
member Mr. Hill going out [111] some time and I 
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met him in Seattle, but when that was, that .could 
have been April or May, I mean. 

Q. Do you then now believe that you had a dis- 
cussion with him or did you agree in writing to con- 
struct a building? 

A. We had nothing in writing. This is all ver- 
bal. 

Q. Well then, do you believe that this agree- 
ment was entered into by a telephone conversation 
or an oral agreement during a personal conversa- 
tion or how, what happened on the 16th of January 
when you agreed to construct a building under 608? 

A. Oh, well, I don’t know. 

Q. You don’t have any present recollection of 
that? 

A. Well, I know I agreed to help him get this 
FHA dea! through and I was to be the builder on it. 

Q.. Yes, but at that time and even on the 2nd 
of January, or the 2nd of February you say in ac- 
cordance with the oral agreement of the 16th of 
January you agreed to construct a building for a 
million six hundred ninety-four thousand three 
hundred seventy-four dollars. Now, apparently you 
were in Seattle on the 2nd of February ? 

A. Well, those dates, the, it dates back so far 
that I just can’t remember any of those. 

Q. Well now, let me ask you this, this complaint 
you saw and verified on the 20th day of November 
of 1951. Now, surely within a year and a half you 
must have recalled, you must have known then 
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whether these dates were accurate or not? [112] 

A. They should have been substantially accurate, 
yes. 

@. Now, you say on the 2nd of February you 
agreed to buiid a building for one million six hun- 
dred ninety-four thousand dollars and your appli- 
eation dated the 31st of January, two days previ- 
ously and delivered to Juneau early in February 
was for a million seven hundred eighty-two thou- 
sand. Now, I would like you to explain to me how 
you arrived at one million six hundred ninety-four 
thousand, which is eighty thousand dollars less or 
nearly ninety thousand dollars less than the amount 
that the application was made for? 

Mr. Hepp: Now, I object to the question. There 
is no showing that this man filed that: application. 
He stated that he didn’t have anything to do with 
these forms and there is no reason to know that this 
witness would know the answer and I think counsel 
is just trying to confuse him and ask unfair ques- 
tions to exhibit a response that might prejudice this 
man in front of the jury. I think that matter has 
been gone into. It is actually beyond the issues here. 

The Court: I think the witness should be al- 
lowed to explain, if he can. I think the inquiry is 
proper. I will overrule the objection. At this time 
we will take a, I don’t like to interrupt the exami- 
nation. It is nearly ten minutes past eleven and 
members of the jury, I ask that you heed the ad- 
monition I have previously given to you. We will 
take a ten minute recess. [113] 
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Clerk of Court: Court is recessed for ten min- 
utes. ‘ 
(Thereupon, at 11:10 a.m., the Court took a 
recess until 11:20 a.m., at which time it recon- 
vened and the trial of this cause was resumed.) 


The Court: Do the parties wish to stipulate that 
the jurors in the box are the jurors duly impaneled 
and sworn to try this cause? 

Mr. McNealy: Yes, your Honor. 

Mr. McNabb: We certainly will. 

The Court: Very well. 


A. E. WAXBERG 
the witness on the stand at the time the recess was 
taken, resumed the stand for further cross examina- 
tion. 

Q. (By Mr. McNabb): Now, Mr. Waxberg, to 
pursue this proposition just a little bit further, you 
say that, of course, your memory was probably 
more accurate at the time that this second amend- 
ed complaint was filed than it is now, is that not 
true, the second amended complaint having been 
subseribed by you on the 20th day of November, 
1951? A. I suppose, yes. 

@. Now then, it says here in the second para- 
graph of your first cause of action on the 2nd day 
of February, 1950, you agreed to construct a build- 
ing for one million six hundred ninety-four thou- 
sand dollars. That was practically on the day that 
the [114] application was submitted, just a day or 
two later and the application was for a million sev- 
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en hundred eighty-two thousand. Do you have now 
a recollection of how you arrived at the one million 
six hundred ninety-four thousand when the com- 
mitment which you signed and which bore your 
name was for ninety thousand dollars more? 

Mr. Hepp: I object to it as repetitious. He has 
asked the witness that four times that I recall now, 
your Honor. 

The Court: I overrule the objection but I believe 
counsel is it not true that the language is on or 
about. 

Mr. McNabb: Indeed it is, sir. 

The Court: I think you confined it to the exact 
date. You may rephrase your question and I will 
permit the witness to answer. 

Q. (By Mr. McNabb): Well, how. did you ar- 
rive on or about the 2nd day of February at the 
figure one million six hundred ninety-four thousand 
three hundred seventy-four dollars? 

A. That I don’t recall. Evidently I assumed that 
that was the cost of, or the FHA mortgage for the 
construction of the building. 

Q. But there was no FHA mortgage at that 
time ? 

A. Well, we were working on those figures. 

Q. But the application that you submitted prac- 
tically simultaneously with your alleged agreement, 
that is on or about [115] the 3lst of January was 
for about ninety thousand dollars more, eighty-eight 
thousand. 

Mr. Hepp: Now, I object to the question. There 
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is no evidence before this Court that he, this wit- 
ness submitted that application. I don’t think that 
the question is a fair one and I think that counsel 
should withdraw from arms length. 

The Court: That is correct. That assumes that 
this witness compiled the application. There is no 
evidence to that effect. I will sustain the objection. 

@. (By Mr. McNabb): Were you a party to 
the application for the loan? 

A. My name was on the application, yes. As I 
told you before I had very little to do with the 
paper work on that. My name was on it and that 
was as far as I, Mr. Hill took care of that phase 
of it. I figure if he put his name on it my name 
is O.K. to put on, too. 

Q. You didn’t know about the application hay- 
ing been filed? 

A. Oh, I knew the application was being filed, 
certainly. 

Q. You said this morning that you had seen a 
copy of it? 

A. Well, as I recall I did. I must have, yes. 

Q. But you had not seen anything at that time 
with the figure even close to the one which you al- 
lege you agreed to construct the building for? 

A. Well, that was a long drawn out period of 
juggling figures here and in Seattle and back and 
forth and it would be [116] impossible for me to 
remember how it come about that we arrived at 
that figure. I probably assumed that that was the 
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FHA commitment because I don’t believe, I never 
did see the commitment. Never was able to get the 
figure of the commitment. However, my name was 
on it. That might sound kind of foolish but that 
is exactly what happened. 

@. You never did get the figure that the commit- 
ment was issued for? 

A. I never even got a copy of it. I even wrote 
to Juneau to get a copy of the commitment or the 
price of the FHA commitment but it was withheld 
from me. 

Q. Do you believe now that it is pure happen- 
stance that you came within a hundred seventy-four 
dollars of stating in your second amended com- 
plaint the amount of money for which wt commit- 
ment was issued ? 

Mr. Hepp: I object to that as calling for purely 
speculation, what he now believes, saying something 
was happenstance. He said he figured this thing 
out. His figures were quite accurate. 

The Court: J don’t wish to preclude the cross 
examination as to how the plaintiff arrived at that 
figure and I will overrule the objection. 

Mr. Waxberg: Well, I can’t say how I come to 
that figure. I had it pretty well in mind what the 
commitment was but I was never allowed to see 


what it was. After I left Juneau [117] I figured 


that I would get a copy of the commitment as I was 


one of the sponsors on the deal, but I was knocked 


| 


| 


out of the picture entirely and this figure of one 
-million six hundred ninety-four thousand, whatever 
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it is, is possibly as close as I could recollect that 
the mortgage would be. 

Q. You mean that the mortgage was for, after 
the commitment was issued? 

A. For, yes, that’s right. 

@. So you believe now that you arrived at your 
one million six hundred ninety-four thousand fig- 
ure from the commitment? 

Mr. Hepp: Now, I object to that. That is a mis- 
statement. He says he arrived at that from the 
basis of calculations. It is a matter of coincidence. 
I think that counsel is being unfair with this wit- 
ness. 

The Court: He may answer, overruled. 

Mr. Waxberg: Well, as I say, it 1s so long ago 
that I can’t tell you. 

Q. (By Mr. McNabb): But that, is that not a 
reasonable assumption, Al? 

A. Well, I was certainly involved in it all the 
way through and to remember the exact figures and 
how I arrive at them now, I don’t know. It would 
be impossible for me to. 

@. Let me ask you this, do you now believe that 
you arrived at your one million six hundred ninety- 
four thousand figure after the commitment of one 
million six hundred ninety-four thousand came out? 

A. No. I knew that the mortgage was for a cer- 
tain amount and that we had worked up to that 
figure. 

@. When did you know that? 

A. Well, that I don’t remember. All I remember 
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is that I was involved in the deal from start to fin- 
ish until the commitment was issued and how these 
figures come up and when they come up I ean’t 
answer. It would be impossible for me to answer 
intelligently. 

(). Let me ask you this then, do you believe now 
that at about the time you went to Juneau with the 
application for insurance and, or for an FHA loan 
on or about the 2nd day of February you agreed to 
build a building for one million six hundred ninety- 
four thousand dollars? 

A. I don’t remember. I wouldn’t know. 

@. You just don’t know whether you did or not? 

A. No, I don’t. 

@. Do you believe now that you ever agreed to 
build the building for which the application was 
submitted for a million six hundred ninety-four 
thousand dollars? 

A. No, I don’t believe I agreed to build it for 
that, no. I agreed to build a building but not for 
that specified amount. 

Q. How much did you agree to build it for? 

A. There was no specified amount that I would 
build it for. When this commitment was made the 
drawings were not completed and it would be im- 
possible to know exactly what the, what I could 
construct the building for. [119] 

@. You mean by that that you would have re- 
quired the final specifications, final specifications 
and the final drawings before you could ever have 
agreed on a price? AP That sseht. 
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@. That is pages and pages of mechanical and 
plumbing and structural and electrical, those vari- 
ous items? A. You would have to. 

Q. You would have to have detailed blueprints ? 

A. Have to. 

Q. Detailed specifications before you could ever 
have agreed on a price? 

A. But you must remember that I was wore 
on that and to get the specifications of the build- 
ing down to a price where I could build this build- 
ing for less than the mortgage and that I would be 
able to get the reasonable profit and that is where 
I was spending my time. | 

Q. But now you say that you were kicked out 
of this thing. At the time that you were kicked out, 
had the final plans and the final specifications been 
drawn? A. No. 

@. At that time about as far as had been ad- 
vanced was these drawings and these preliminary 
specifications and the commitment had been issued ? 

A. That’s right. 

Q. That is just about all that had been accom- 
plished up to [120] that stage of the proceedings? 

A. Yes. Then when I come to Seattle, I don’t 
remember what time it was, but I came to Seattle 
and went into Chiarelli and Kirk’s office to start to 
discuss this thing. I hadn’t talked to Mr. Hill yet 
and My. Chiarelli informed me he could not discuss 
this building or this project any further with me. 

Q. Al, did you ever after the commitment was 
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issued and prior to the time or about the time that 
you were kicked out, did you ever discuss actual 
dollars that you would require to build the build- 
ing? 

A. No, we had never, we had never entered into 
that phase of it. 

Q. No, I say though after the commitment was 
issued and before you were kicked out, did you 
ever talk dollars to Rudy? 

A. No, other than what, I remember one discus- 
sion about that 1f, I was to kick back fifty thousand 
doliars to him. 

Q. What is the, do you know whether the prop- 
erty, the land wpon which this building was to be 
constructed was free and clear, was it in Rudy’s 
name ? 

A. It was not all free and clear, no. 

@. You know that? 

A. Well, I, I didn’t see it in black and white, 
but I gathered that in the conversation, yes. 

Q. You know that part of the ground, or did 
you ever know or believe that part of that ground 
was just under an option? [121] 

A. Well, it was, I don’t know about that. I do 
know that the ground was, with the application 
why it, I was led to believe as well as all others 
that the ground could be cleared for a building. 

Q. Yeah, otherwise you certainly would have 
never made appheation, would you? 

A. Well, no. 

Q. Al, you worked with Chiarelli and Kirk and 
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were in Seattle on these various trips, the moneys 
that you expended and the time that you consumed, 
you were supposed to have been paid from that 
from your normal builder’s profit, were you not? 

A. Well, that 1s a different deal. I can bid on 
jobs and never get the money as far as that goes, 
and that 1s expense that I have to stand. It is part 
of my business. 

Q. I say though, in this instance you were sup- 
posed to recover your costs for these trips to Seattle 
and the time that you spent with Chiarelli and Kirk 
and the like from the profit, from your builder’s 
profit on this thing, were you not? 

A. Well, yes, I expected to when the building 
was done why I would be. 

Q. That is where you were to be repaid for any 
moneys that you expended ? A, ‘Thats "agi 

@. Any time that you lost, normally you spend 
time and money preparing to build these things, for 
instance like the [122] Nenana School, don’t you? 

A. That’s right. 

Q. And it is a part of normal, natural business 
expense ? A, Dhawemaehnt: 

Q. And you are paid for that in whatever profit 
you make on the job? A, M@iat’s richie 

Q. And that is what was anticipated in this case, 
you and Rudy are going in together, build this 
building, you were going to build the building and 
any expenditures the same as Rudy spent his time 
on the thing, to you by way of the profits in build- 
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ing the building, to him by ownership in the 
building ? 

A. Well, this is a little different situation. Had 
Rudy come with plans and specifications, this build- 
ing as it is now, how much will you build this build- 
ing for and I give him a figure then I am out, but 
I helped promote this deal. 

Q. J know you did. 

A. And it is all together different than normal 
contracting operations. 

Q. But how were you to have been repaid if 
it wasn’t from the building? 

A. Well, that is how I was to be repaid, through 
the building. 

@. Through the contract, through the building, 
the construction of it? [123] 

pee lV at’s right. 

Q. And you were supposed to get to build this 
building after the final specifications came out. That 
is why you are working down there with Chiarelli 
and Kirk so you could have the building designed 
at a lower figure so you could have some profit 
guaranteed ? A. That’s right. 

Q. And at the time that you made your profit 
on the building you then would be repaid for all 
of the moneys that you had expended just the same 
as the labor that went into the building? 

A. That’s right. 

@. And there wasn’t any agreement on Rudy’s 
part to pay you for those expenses other than as it 
came back to you out of the building? 
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A. No, there was no agreement that I was going 
to be kicked out of there either after the commit- 
ment was made. 

Q. But that is the way you were supposed to 
get this money back, wasn’t it? 

A. Well, yeah. 

Q. From the building? A. That's Tigi 

Q. How many discussions did you have, how 
many times did you see Mr. Hill after the com- 
mitment was issued, or did you see him at all? 

A. I don’t recall seeing him at all. [124] 

Q. Well, now, Al, when was this discussion when 
he demanded the fifty thousand dollar kick-back? 

A. Oh, yes, that’s right, too. That was in New 
Washington Hotel, I remember that, but what date. 
That must have been after the commitment was is- 
sued. 

@. Did you see him any other time? 

A. I don’t remember. I remember trying to con- 
tact him. 

Q. But you have no recollection now of having 
seen him? 

A. Well, other than the one time. 

Q. Who was present at that meeting? 

A. Mr. and Mrs. Hill and Larry Orsini and my- 


Q. Why was Mr. Orsini there? 

A. Well, he was staying in the same hotel and 
they had some business dealings with Mr. Orsini, 
too, in regard to this building. 

Q. You didn’t have any agreement or any busi- 


A. L. Waxberg 149 


(Testimony of A. E. Waxhberg.) 
ness dealings with Orsini in reference to the build- 
ing? 

A. Oh, yes, he helped fill out the papers he, I 
worked with him on the promotional deal, on the 
filling out these forms. He had a big part of it. 

Q. Let me ask you, do you recall in the New 
Washington Hotel and at that mecting a discussion 
between you and Mr. Orsini and Mr. Hill concern- 
ing a management contract of the building for Mr. 
Orsini? 

A. That, that was between Mr. Hill. I remem- 
ber discussion, yes. [125] 

@. There was such a discussion? 

A. That’s right. Mr. Hill and Mr. Orsini in the 
beginning of this building why there was some kind 
of an agreement between them. I don’t know just 
what it was. Evidently it stopped there at, that was 
the end of the agreement or whatever it was be- 
tween those two. 

Q. But there was a discussion of a manage- 
ment contract of the building for Orsini? 

A. As I remember, yes. 

Q. On that occasion ? 

A. Yes. As I recall, Mr. Orsini wanted to man- 
age the building and had been led to believe that 
he could be manager of the building. 

Q@. And Mr. Hill refused to give him such a 
contract? 

A. That’s right. I was witness to that. 

Q. And Mr. Orsini left the room? A. No. 

Q. No? 
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A. I don’t believe so. I believe Mr. and Mrs. 
Hill left the room. 

Q. Do you recall any conversation concerning 
stock in the corporation that occurred at that dis- 
cussion ? A. I don’t remember that. 

Q. What? A. I don’t remember that. 

Q. Do you recall that Mr. Orsini and you dis- 
cussed with Mr. and Mrs. Hill them selling or giv- 
ing, or as a part of the contruction agreement to 
give you fifty-one percent of the stock in the cor- 
poration ? 

A. I don’t know if it happened then, but it was 
that discussion had taken place and they, I don’t 
know if it was going to be stock but it was money 
that I was to leave in there and they could repay 
me. 

@. No, no, I am talking about stock in the cor- 
poration, stock in the corporation as such? 

A. I don’t remember. 

@. You have no recollection of when you and 
Mr. Orsini and Mr. and Mrs. Hill were discussing 
this matter in the New Washington Hotel that there 
Was a discussion concerning the issuance to you and 
or Mr. Orsini or the both of you of fifty-one per- 
cent of the corporate stock? 

A. I don’t recall. 

Mr. Hepp: I object to the question. There is no 
evidence that that discussion even took plaee with 
that subject matter. Counsel here is testifying and 
asking this witness if he remembers whether or not. 
The impression he is putting in the minds of the 
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jury is that that actually did take place. There is 
no evidence here in this Court that it did take place. 
I don’t think it is a fair question. In fact, it is not 
a question. It 1s a matter of testifying by counsel. 

The Court: I will permit it to stand. 

Q. (By Mr. McNabb): Mr. Waxberg, do you 
have any recollection of a meeting with Mr. and 
Mrs. Hill in the, in Mr. Kellog’s office? 

A. Mr. Kellog? 

Q. A lawyer in Seattle, just two or three days 
following the New Washington Hotel discussion ? 

A. Yeah, I believe I had a meeting around 
there. I don’t remember what it was about but 
I— (Interrupted) 

Clerk of Court: Defendant’s Identification E. 


(Yellow sheet of paper with certain writings 
thereon was marked Defendant’s Identification 
E.) 

Mr. Hepp: May we see the paper, counsel. 

Q. (By Mr. McNabb): You do have a recollec- 
tion of having talked with Mr. and Mrs. Hill in a 
lawyer’s office? 

A. Yes, but I don’t remember when it was. I 
think it was, well, I don’t remember when it was, 
| but I remember. 
~ Q. Do you remember Mr. Kellog? 

A. I wouldn’t even remember the name if you 
| didn’t recall it. 

Q. But you do recall a discussion in a lawyer’s 
| office ? 


i 


152 R. P. Hill and Mary Hill vs. 


(Testimony of A. E. Waxberg.) 

A. JI believe it was, I have a faint recollection, 
yes. 

Q. You recall that after the meeting in the New 
Washington Hotel that they called you and asked 
you to meet them in this [128] lawyer’s office? 

A. I don’t remember that. 

@. This is Defendant’s Identification EK. Do you 
know what that is, Mr. Waxberg? 

A. I eouldn’t say that I ever saw that piece of 
paper. 

Q. Do you recognize the writing? 

a NG@.. econ: 1, 

@. You recognize the figures on there. Are the 
figures on there yours? 

A. I does look a little like my writing. The fig- 
ures are somewhat similar. I couldn’t swear that it 
was my writing. 

Q. You think that it isn’t your writing? 

A Wecouldnisay. 16 it 1S Or mate 

@. What did you discuss in Mr. Kellog’s office? 

A. I don’t remember. I never even remembered 
discussing it in Mr. Kellog’s office. Never even 
thought of it. 

Q. From that day to this? 

Mraepp: May it please the Court, I can’t hear 
eounsel’s questions very good. He is up visiting 
with the witness. I think he should talk so we can 
hear. 

The Court: Yes, I think that counsel has a right 
to hear the questions. I would like you to speak up, 
Mr. McNabb, and I would like the witness to speak 
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up so members of the jury can hear everything 
that is said. 

Mr. Waxherg: No, this is not my handwriting. 
The [129] figures might be my handwriting. 

Q. (By Mr. MeNabb): I am not interested in 
the handwriting as such. I am interested now only 
in the figures, are they yours? 

A. Well, that I can’t say. I don’t know. 

@. You mean you don’t know whether you wrote 
this thing or you don’t know when you wrote it? 

A. J don’t know that I wrote it. I may have, but 
it don’t seem to me that, I don’t remember anything 
about this. 

Q. Do you now know what the figures a hundred 
eleven thousand, eight hundred os is? 

A. No, I don’t recall. 

Q. You don’t have any idea? Do you now know 
what the figure one forty-four is? 

Mr. Hepp: Just a moment, I object to further 
questions until this paper is identified, it is ex- 
plained. I don’t know this, do you know now. 

Mr. McNabb: That is what I am trying to get 
the witness to do, Mr. Hepp. 

Mr. Hepp: Let the Court rule on the objection. 

The Court: I understand the document has been 
identified. 

Mr. Hepp: It has been marked for identifica- 
tion. 

The Court: The— (Interrupted) 

liv. Hepp: I have heard no identification where 
it came from or whom. [130] 
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The Court: The witness so far has failed to 
identify anything about it, but I believe that Mr. 
McNabb will have a right to pursue or ascertain 
what the witness does know about it so the objection 
is overruled. 

Mr. Waxberg: Well, the figures here that you 
are asking me about someone else has written in 
here. I know that that isn’t my handwriting. 

@. (By Mr. McNabb): I know that is isn’t, too. 

A. So my answer is, all I could do is read them 
off to you as you ask me. If this wasn’t put in here 
I would not know those figures at all and I still 
don’t know what the figures are. 

The Court: Well, the witness has not identified 
anything as yet here, Mr. McNabb. 

Mr. McNabb: I know that, Judge. 

Q. (By Mr. McNabb): Do you know now what 
the figure eleven thousand eight hundred eighty doi- 
lars is? 

A. No, I don’t. I would never have recognized 
it and I still couldn’t recognize it as the figure it 
says, you have written down here, you or someone 
has written in there. 

Q. You don’t know what it is? A. No. 

Mr. MeNabb: Your Honor, may we have the 
noon recess now. [131] 

The Court: Any objections? Members of the 
jury, once more I admonish you to heed the ad- 
monition I previously gave to you not to discuss 
this case with anyone or among yourselves, and 
not to express any opinion thereon until the case 
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is finally submitted to you. You will, please, return 
to your places at two o’clock. 
Clerk of Court: Court will recess until two 
o'clock. 
(Thereupon, at 12:00 noon, a recess was taken 
until 2:00 p.m.) 


Afternoon Session 


(The trial of this cause was resumed at 2:00 
p-m., pursuant to the noon recess.) 


Clerk of Court: Court is reconvened. 

Mr. Hepp: We will stipulate as to the jury. 

The Court: Very well. The plaintiff has stipu- 
lated that the twelve members in the box are the 
jurors duly sworn and impaneled to try this case. 

Mr. MeNabb: As will the defendant. 

The Court: Very well. 


A. E. WAXBERG 
the witness on the stand at the time the recess was 
taken, resumed the stand for further cross-ex- 
amination. 


@. (By Mr. McNabb): Mr. Waxberg, at the time 
that you made application or the application was 
made for a commitment under the Section 608, was 
there a, was there to your knowledge a require- 
ment that the [132] builder or the contractor be 
bonded ? 

A. Well, yes, at the time whenever the, when- 
ever the plans and specifications were out so that 
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you would know what to be bonded for. You couldn’t 
pick a figure out of the skies and say you want 
bond for so much. 

@. Well, you knew that the building would run 
probably a minimum of a million and a half at any 
rate, didn’t you? A. Yes. 

Q. Did you make any effort to determine whether 
or not you could secure such a bond? 

A. Well, in a manner I did. I was approached 
by a man from the National, or Washington Mort- 
gage Company that I should bond with them pro- 
viding this job went through, providing we got the 
commitment as I recall it. 

@. Who did you talk to? 

A. I believe I talked with Mr., well, he was here 
yesterday, what’s his name? 

Q. Sumter? A. Sumter, yes. 

Q. Did you talk to anybody else? 

A. Well, I don’t know who else was in his office. 

@. The bonding discussions that you had were 
limited ? A. They were limited. 

Q. To those of Mr. Sumter? 

A. TI believe he, as I recall it he said that with 
my [133] statement he couldn’t bond this par- 
ticular job so on and so forth. I wasn’t even ask- 
ing. It was him that was asking me for a statement 
that he could handle the bonding. I believe I pre- 
sented the statement to him. However, I wasn’t 
bonding with those people at all. Never tried to get 
a bond. 

Clerk of Court: Defendant’s Identification F. 
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(Financial statement of A. HE. Waxberg was 
marked Defendant’s Identification F.) 

Q. (By Mr. McNabb): You say the only dis- 
cussion concerning your bonding capacity in refer- 
ence to this job was with Mr. Sumter? 

A. Yes, I never made any request for my, of 
the bonding company that I normally do business 
with because I didn’t know how much I was going 
to have to bond for. 

Q. Prior to this time had you secured any 
bonds, contractors’ bonds? 

A. For different, well, yes, I have been bonding 
with, for several years before that. 

Q@. Pnior to, prior to January of 1950? 

A. Yes. 

Q. What was the largest bond that you had ever 
secured at that time? 

A. I don’t know. I believe it was around, he- 
tween two and three hundred thousand. 

Q. I hand you Defendant’s Identification F and 
ask if you [134] know what that is, please? 

A. This is a, it is a financial statement. How- 


ever, this is a personal financial statement, not a 


company financial statement. 


@. That is your financial statement? 

A. Yes, at that time. 

Q. Do you know why this was prepared? 

A. Well, it was requested by Mr. Sumter that 


I, as I recall it now, that I get a financial state- 


ment but as far as bond is concerned, why I was 
never required to get a bond. 
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Q. Did you discuss with Mr. Sumter your.bond- 
ing capacity? A. I believe I did, yes. 

@. What did he say to you in that regard? 

A. Well, he said that I didn’t have a statement 
that would warrant a bond of one million six hun- 
dred thousand. 

Q@. This was a, this constituted a true and cor- 
rect statement at that time of your assets and 
liabilities ? 

A. That is what it was, yes. However, I was 
never requested to get a bond. 

q. Yes, I know. 

A. And I could have gotten a bond. 

Mr. McNabb: We have no further questions at 
this time. 

Redirect Examination 

Q. (By Mr. Hepp): Mr. Waxberg, were you 
able to locate any more checks or [135] other writ- 
ings as evidence of your expenditures? 

A. No, not other than what I have. Not other 
than what you have there. 

Mr. Hepp: If you would be so good, Mr. Clerk, 
as to put these together I think it will save time 
and mark them all for identification, one identifica- 
tion. 

Clerk of Court: Plaintiff’s Identification 8. 


(Certain statements were marked Plaintift’s 
Identification No. 8.) 


Q. (By Mr. Hepp): Would you go through 
these parts of Plaintiff’s Identification No. 8 and 
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I believe they are one, two, three, four, five, six, 
seven in all. 

Mr. McNabb: May we see them, please. 

Mr. Hepp: Excuse me. 

Q. (By Mr. Hepp): Would you examine them, 
please ? 

A. Well, the first one is a check issued on March 
6th to Pan-American Airways, Ine., one hundred 
ninety-four dollars, fifty-eight cents; and this is one 
January 1950 to Larry Orsini for three hundred 
dollars. Here is one March Ist to Larry Orsini for 
two hundred dollars; one here February 22nd to 
Pan American Airways, two hundred sixteen dol- 
lars, twenty cents. 

Mr. McNabb: I am going to object to any testi- 
mony concerning the next check until such time as 
it is shown that it is relevant. [186] 

The Court: The Court is unable to rule but 
does counsel wish to make an offer of proof or do 
you wish to pass it, or—(Interrupted) 

Mr. Hepp: This next one that counsel refers 
to and I counted it, it would be five. 

@. (By Mr. Hepp): Just yes or no, Mr. Wax- 
berg, does that portion of this Identification bear 
on any expenses that you have paid in connection 
-with the subject matter before this Court? 

A. Yes. 

Mr. McNabb: Object to that, leading and sug- 
gestive. 

Mr. Hepp: Just yes or no. 

The Court: He may answer. 
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Mr. Waxberg: Yes. 

@. (By Mr. Hepp): Would you state very ee 
the term, what is it? A. It is a check. 

Q. Just tell me what it is, is it a paper, a writ- 
ing, a check, a document or what? 

A. It isa check. 

Q. And to whom is that check payable, what does 
it say on it? A. It 1s payable to cash. 

@. Just yes or no, did you cash that check? 

A. Yes. [187] 

@. To whom or by whom was that check cashed, 
if you know? 

A. Pan American Airways. 

@. How do you know that? 

Mr. MeNabb: Wait just a minute. It bears his 
endorsement. 

Mr. Hepp: Well, I am getting right to that, Mr. 
MeNabb, if you will allow me. 

The Court: I believe the witness has a right 
to explain if you will proceed. 

Mr. Waxberg: It is a check for cash for two 
hundred dollars which I took to the Pan American 
Airways to buy a ticket to Seattle. 

Q. (By Mr. Hepp): Are there any endorse- 
ments on the reverse side of that? 

A. It is endorsed by Pan American Airways, 
Ine., and endorsed by me as well. 

Mr. McNabb: I withdraw objection to it, missed 
that. 

Q. (By Mr. Hepp): Would you continue on, 
now. That covers No. 5, I believe. 
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A. OK. Then here is a check dated February 
28th, 1950, to Pan American Airlines for one hun- 
dred eight dollars, ten cents, and endorsed by Pan 
American Airlines and here is a receipt from Wil- 
liams Equipment Company in the amount of four 
hundred seventy dollars. 

@. Now, would you, with the exception of No. 5 
against [138] which there was an objection later 
withdrawn, but still with the exception of that, 
what were these expenditures for, if you know? 

A. it was for travel pertaining to this par- 
ticular. 

@. And the ones to L. Orsini, were they for 
travel? 

A. No, they were for, paying him for things 
that he did for me pertaining to this. 

@. Looking down here, Plaintiff’s Identification 
No. 6, which you have identified as being a bill 
from Larry Orsini in the amount of five hundred 
dollars, would you state whether or not there is 
any relation between the two checks here totalling 
five hundred dollars, and that bill? 

A. Well, yes. 

@. What relationship is there? 

A. Well, professional services from January 1st 
to March 31st, 50, preparation of financial state- 
ment for FHA commitment No. 1380-42016. 

Q. Those two checks then, that is for the 
amounts of three hundred dollars and two hundred 
dollars? 

A. Three hundred and two hundred. 
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@. Make up the five hundred which you. paid 
to Larry Orsini? A. That’s right. 

®. I see. Here is Plaintiff’s Identification No. 7 
which you have identified as a bill from Williams 
Equipment Company ? A. That’s right. 

Q. And—(Interrupted) [139] 

A. Dated June 7th, 1950, and it reads, City of 
Fairbanks charge of January 31st, 1950. 

Mr. McNabb: Oh, the thing speaks for itself. If 
he wants to admit it let it be admitted. Move its 
admission. 

The Court: He hasn’t offered it as yet. 

Mr. Hepp: I merely started to ask a question 
and the witness started to explain that. It wasn’t in 
response to any offer. 

Mr. Waxberg: Pardon me. 

Q. (By Mr. Hepp): Now, Mr. Waxberg, you 
state this is a bill for four hundred seventy dollars? 

A. That is correct. 

@. I note in the identifications that you have 
just identified there is a, a paid bill of four hun- 
dred seventy dollars to Mr. Williams of Willams 


Equipment? A. Yes. 
@. Is there any relationship to that payment 
and this bill? A. Why, yes. 


@. What is the relationship? 

A. Well, it is paid in full. 

Q. Now, going back to this fifth part which 
was that check in cash, I believe you stated in the 
amount of two hundred dollars which contained 
Pan American’s endorsement on it? 
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A. Yes. [140] 

Q. Would you state if you know what that check 
was for? 

A. Well, it was plane fare one way to Seattle. 

Q. Do you recall how much that one-way fare 
was? 

A. I believe it is about a hundred eight dollars, 
somewhere in there one way. 

Q@. And Pan American cashed that check for 
you? A. They did, yes. 

Q. Did they return the balance, the difference 
between—(Interrupted ) 

A. Well, I got the balance, I wrote it out for 
two hundred because I probably was a little short 
of cash then, needed a little extra change. 

Mr. Hepp: With the exception of Identification 
3, Which is the Baranoff Hotel bill which seems to 
be in dispute, I would like to offer into evidence 
Plaintiff’s Identifications 1 through 8. That excepts 
in my offer No. 3. 

Mr. McNabb: We have no objection to the Bar- 
anoff Hotel bill. 

Mr. Hepp: I didn’t offer it, your Honor. 

The Court: He is not offering No. 3. Do you 
have any objection to the Identifications that coun- 
sel is now offering? 

Mr. McNabb: Oh my, no. 

Mr. Hepp: I don’t know what the “oh my” is 
for, your Honor. 

The Court: I want to explain to the members of 
the jury that this courtroom is so designed that 
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we cannot step out [141] from the bench and into 
Chambers conveniently for discussions that we wish 
to have in your absence and I don’t like the whis- 
pering at the bench which has been taking place 
here previously and the only alternative I have, if 
I want to take up something with counsel in your 
absence is to discuss it, to excuse you for a few 
minutes and I ask that you heed the admonition 
that I previously gave you and will you, please, 
retire perhaps for five minutes. We will call you 
back. 

(Thereupon, the jury withdrew from the 
courtroom and the following proceedings were 
had out of the presence and hearing of the 
AURAL) 

The Court: Now, gentlemen, for my own en- 
lightenment, I realize there is no objection to the 
offer made, but for my own enlightenment I would 
like to know under what theory Identifications 1 
to 8 inclusive, excluding No. 3, under what theory 
they are offered. 

Mr. McNealy: Those, your Honor, are offered 
there in connection with the second cause of, what 
primarily I would say the third cause and the sec- 
ond cause of action to show the outlay of expenses 
in the work done for the benefit of the defendants 
here. More particularly I believe that on a numeri- 
eal basis rather than any other. 

Mr. McNabb: If it please the Court, if I may 
assist at this time if the Court would like to hear 
from me in this regard. Since I voiced no objec- 
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tions to the admission of those items I [142] will 
waive any argument at this time. 

The Court: Yes. Well, there being no objection 
to the offer of the exhibits the Court will receive 
them at this time. The jury may be called back. 

(Thereupon, the jury entered the courtroom 
and the following proceedings were had in the 
presence and hearing of the jury): 

The Court: Parties stipulate that all members 
of the jury are present? 

Mr. McNabb: The defense will so stipulate. 

Mr. Hepp: We will stipulate. 

The Court: The Court at this time will receive 
into evidence Plaintiff’s Identifications No. 1 to 8, 
inclusive, excluding Identification No. 3. That was 
your offer, was it not, Mr. Hepp? 

Clerk of Court: Identification 1 is Plaintiff’s 
Exhibit A; No. 2 is B; No. 4 is C; No. 5 is D; No. 
6is H; No. 7 is F and No. 8 is G. 

(Plaintiff’s Identifications No. 1 and 2 were 
admitted in evidence as Plaintiff’s Exhibits A 
and B; Plaintiff’s Identifications 4 through 8, 
inclusive, were admitted in evidence as Plain- 
tiff’s Exhibits C, D, E, F, and G, respectively.) 

The Court: And I wish to state that No. 3 was 
not admitted because it was not offered, at least 
‘among other reasons. [143] There was no offer 
made, Identification 3. You may proceed, gentle- 
-men. 

Q. (By Mr. Hepp): Mr. Waxberg, since you 
have been in business as a building contractor, have 
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you ever been prevented from performing a bid in 
contract by reason of the fact that you couldn't 
obtain the necessary bond? A. No. 

Mr. McNabb: I object to that as having no bear- 
ing on the issues of this case, improper redirect 
examination. 

The Court: He may answer in view of the de- 
fense which has been interposed. It may stand. 

Mr. McNabb: I would like to state this, any- 
thing that has occurred subsequent to the time here- 
in in controversy is certainly not relevant to the 
issues here. 

The Court: We could have the question read. 
I believe he was asked whether he was ever denied. 
What was your answer? 

Mr. Waxberg: JI said no. 

The Court: Your answer was no? 

Mr. Waxberg: No. 

Mr. Hepp: We have no further questions. 

Mr. McNabb: Nor have we. 

(Witness excused.) 

Mr. Hepp: We will rest the plaintiff’s case. 

Mr. McNabb: I would like to be heard, your 
Honor. [144] 

The Court: In the absence of the jury? 

Mr. McNabb: Yes, sir. 

The Court: Members of the jury, once more I 
ask that you heed the admonition that I previously 
gave to you and perhaps it is going to be fifteen 
minutes before we will call you back. Fifteen min- 
utes or longer. 
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Mr. McNabb: May we have a minute or two re- 
cess at this time. 

The Court: Would you like one, too, Mr. Hepp? 
We will take a five minute recess. 

Clerk of Court: Court is recessed for five minutes. 

(Thereupon, at 2:30 p.m., the Court took a 
recess until 2:50 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 
The Court: There is no juror serving on this 
case in the room at the present time. I believe we 
will have the doors closed, Mr. Bailiff, please. The 
only object in closing the door is to exclude the 
jurors who are serving on this case. Now, Mr. Mc- 
Nabb. 
Mr. McNabb: Your Honor, we are perfectly 
willing to waive the reporting of this argument if 
the Court wishes, Court and counsel have no ob- 
jection? 
The Court: Well, I rather like to have the, all 
things stated in Court part of the record. 
Mr. MeNabb: May it please the Court, at this 
time we will, the defense moves for a directed ver- 
dict in favor of the [145] defendant first as to the 
entirety of the action as set out in plaintiff’s com- 
plaint, that is directed toward the first, second and 
third cause of action and alternatively toward the 
first, second and third causes of action separately. 
| A recovery as we see it based upon the first cause 
of action is predicated entirely upon an express 
oral agreement. It is our position that the evidence 
is entirely contradictory in that regard, that there 
was and there has been introduced here no proof 
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whatever of an express agreement or an express 
contract between Mr. Hill and Mrs. Hill and Mr. 
Waxberg for the construction of the building. It is 
our contention that.the testimony of Mr. Waxberg 
is precisely contradictory to that. 

The following questions and the following an- 
swers were put to Mr. Waxberg, the following ques- 
tions to which he answered as follows: Question, 
Now then, what you mean is you would certainly 
have not agreed to contruct a building for a specific 
price on no more plans than those. Answer, “No”. 

The Court: Plaintiff’s counsel have a copy of 
the transcript from which you are reading? Do you 
wish one, gentlemen? 

Mr. McNabb: The question, “You wouldn’t ever 
have done that, would you?”. The answer, “No, 
you have to have specifications. That is just some 
drawings. They are nothing on it outside of an out- 
line of it”. Question, “No contractor in the world 
would have agreed to such a thing, would he?”. 
Answer, [146] “No, and we submitted more. FHA 
wouldn’t even consider an application”. Question, 
“How much did you agree to build it for?”’. An- 
swan, “There was no specified amount that I would 
build it for. When this commitment was made the 
drawings were not completed and it would be im- 
possible to know exactly what the, what I could 
construct the building for’. Question, “You mean 
by that you would have required the final specifica- 
tions, final specifications and the final drawings 
before you could ever have agreed on a price”. 
Answer, “That’s right”. Question, “That is pages 
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and pages of mechanical and plumbing and struc- 
tural and electrical, those various items?”. Answer, 
“Vou would have to’. Question, “You would have 
to have detailed blueprints”. Answer, “Have to”. 
Question, “Detailed specifications before you could 
ever have agreed on a price?”. Answer, “But you 
must remember that I was working on that and to 
get the specifications of the building down to a price 
where I could build this building for less than the 
mortgage and that I would be able to get the rea- 
sonable profit and that is where I was spending 
my time.” Question, “But now you say that you 
were kicked out of this thing. At the time that you 
were kicked out, had the final plans and the final 
specifications been drawn?”’. Answer, ‘‘No”. Ques- 
tion, “At that time about as far as had been ad- 
vanced was these drawings and these preliminary 
specifications and the commitment had been is- 
sued?” Answer, “That’s right”. Question, “That is 
just about all that had been accomplished up to 
that stage of the proceedings?” [147] Answer, “Yes. 
Then when I come to Seattle, I don’t remember 
what time it was, but I came to Seattle and went 
into Chiarelli and Kirk’s office to start to discuss 
this thing. [ hadn’t talked to Mr. Hill yet and Mr. 
Chiarelli informed me he could not discuss this 
building or this project any further with me.” 
Now, your Honor, the testimony of the plaintiff, 
| he would not under any circumstances have agreed 
_ to construct this building by the time that he was 
disassociated or no longer associated with Mr. and 
Mrs. Hill. That is the testimony of the plaintiff, 
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that there never was an agreement at any time 
reached to construct any building, principally for 
the reason that there had been no plans and spe- 
eifications which a contractor, any contractor could 
have used as a basis for determining a price. In 
this case, there were none, by the admission of Mr. 
Waxberg and his own statement that there was 
never an agreement as to price. Never was. That he, 
they at the time that the commitment was issued 
the only thing that they had according to Mr. Wax- 
berg was just rough drawings. 

Now, your Honor, by the same token, in the first 
eause of action the plaintiff seeks to recover as 
damages fifty thousand dollars. There has been no 
testimony concerning. how that amount of money 
was to, or could be established. If there were a con- 
tract here, the recovery would be limited to the 
profit to Mr. Waxberg, that is the difference in the 
cost of constructing a building and the amount of 
money which had been agreed upon [148] to be paid. 
Primarily there is no testimony as to any amount 
of money having been agreed upon as a price and 
there is a total want of testimony or specific testi- 
mony touching on the point of how much it would 
have cost Mr. Waxberg to build the building. In 
response to a question by Mr. Hepp he said it would 
be impossible for me to know whether there is ten 
thousand or fifty thousand or a hundred thousand 
dollars of profit. The fact of the matter is that by 
his testimony it was impossible for Mr. Waxberg 
at any stage of these proceedings to have ever 
reached an estimate of what he would build the 
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building for. There was, he could not even have 
agreed or his testimony is that he would not have 
agreed under any circumstances upon a price to 
build the thing for until such time as there is testi- 
mony here introduced as to what he agreed to build 
it for and what it would have cost him to build it, 
recovery in this thing as a matter of damages is 
limited to that specifie amount and there has been 
no testimony in that regard, so as to the first cause 
of action I submit to you that there is testimony 
that there was no contract. 

And secondly, that there has been no proof of 
damages. 

Now, as to the second and third causes of action, 
those, your Honor, are based upon the theory of 
quantum meruit and I believe if we interpret the 
legal theory of quantum meruit in a. light most 
favorable to this plaintiff or to this, yes, to this 
plaintiff that we would consider the legal theory 
or the legal concept of quantum meruit as an im- 
plied contract under which a [149] person seeking 
recovery could or would expect payment for serv- 
ices or renumeration for money expended. I think 
that this, so far as this ease is concerned, that is 
interpreting the theory of quantum meruit or im- 
plied contract in the light most favorable to the 
plaintiff, that is, that the conduct was such that 
, he could have expected to be paid. 

Now, in that regard the following questions were 
| put to Mr. Waxberg under cross examination. Ques- 
tion, “In this instance you were supposed to recover 
_ your costs for these trips to Seattle and the time 
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that you spent with Chiarelli and Kirk and the like 
from the profit from your builder’s profit on this 
thing, were you not?”. Answer, “Well, yes. I ex- 
pected to when the building was done why I would 
be.” Question, “That is where you were to be re- 
paid for any moneys that you expended ?’. Answer, 
“That’s right”. “Any time that you lost, normally 
you expended time and money preparing to build 
these things, for instance like the Nenana School, 
don’t you?”’. Answer, “That’s right”. Question, 
“And it is a part of normal, natural business ex- 
pense?”, Answer, “That’s right”. Question, “And 
you were paid for that in whatever profit you make 
on the job?”. Answer, “That’s right’. Question, 
“And that is what was anticipated in this case, you 
and Rudy were going in together, build this build- 
ing, you were going to build the building and any 
expenditures and the same as Rudy spent his time 
on the thing to you by way of profits in the buiid- 
ings of the building, to him by ownership in the 
building?”. [150] Answer, “Well, this is a little 
different situation. Had Ruby come with plans and 
specifications this building as it is now, how much 
will you build this building for, and I gave him a 
figure then I am out, but I helped to promote this 
deal.” Question, “I know you did, and it is all to- 
gether different from normal contracting opera- 
tions?”. Answer, “Yes”. Question, “But how were 
you to have been repaid if it wasn’t from the build- 
ing?” Answer, “Well, that is how I was to be repaid, 
through the building”. Question, “Through the con- 
tract, through the building, the construction of it”. 
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Answer, “That’s right’. Question, “And you were 
supposed to get to build this building after the final 
specifications came out, that is why you were work- 
ing down there with Chiarelli and Kirk so that you 
could have the building designed at a lower figure so 
that you could have some profit guaranteed?” An- 
swer, “That’s right”. 


Question, “And at the time that you made your 
profit on the building you would then be repaid for 
all the moneys you expended just the same as labor 
that went into the building?”’. Answer, “Right”. 
Question, “And there wasn’t any agreement on 
Rudy’s part to pay you for those expenses other 
than as it eame back to you out of the building?”. 
Answer, “No, there was no agreement that I was 
going to be kicked out of there either after the 
commitment was made.” Question, “But that is the 
way you were supposed to get this money back, 
wasn’t it?”. Answer, “Well, yeah’. Question, “From 
the building?”. Answer, “That’s right”. [151] 


Now, your Honor, that negatives entirely any in- 
ference or any presumption or any assumption 
whatever on the part of Mr. Waxberg that he ex- 
pected or anticipated repayment of any of the 
moneys that he expended in relation to securing this 
job, in relation to helping put the thing through. 
- He was down there anticipating and perhaps un- 
doubtedly assisting in the preliminary work on a 
building thinking that with the inside track and 
hoping that he would be able to construct it and 
assisting in getting the building costs down to a 
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place where he could make a profit on it and if in 
fact the building had been constructed and if in 
the planning of the building he had been able to 
secure a commitment and had built the building at 
a substantial reduction then he would have received 
an excellent profit. 

Obviously from the answers that he gave to these 
questions he did not anticipate being repaid. He 
didn’t say that he had ever made any demand on 
Rudy Hill or Mrs. Hill to pay him anything in ad- 
vance, didn’t say that he had ever at any time made 
demand on them. Never had requested them to pay 
him any money in advances or otherwise. In fact 
his testimony is quite the contrary to that theory, 
that what he did here is precisely what he did in 
bidding on the Nenana School job, which he testi- 
fied that he now has. Under this theory a man 
would or under the theory of the plaintiff as he 
wants to advance it here, any time that a contractor 
desired to build a building, went to a person who 
is considering constructing a building and made 
suggestions or talked to anybody [152] at all, or 
made any trips to the city he then would anticipate 
recovery from the man with whom he had talked 
or who anticipated constructing a building unless 
he got the building. And here he said he expected 
to be repaid for his services from the profit of the 
building, just the same as the labor on the building 
would be repaid. That doesn’t sound in an implied 
contract or in quantum meruit. Quantum meruit 
reauires that there must be in the mind of the per- 
son seeking to recover a reasonable grounds to an- 
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ticipate that the services that he has, or is then 
performing will be paid for. 

Your Honor, I submit to you that everything 
that was done in this instance was preliminary to 
the creation of a contract, preliminary to an agree- 
ment to build a building. And the testimony is com- 
pletely in accord with that theory. There never was 
a contract. The building was not constructed. There 
should be no recovery. 

Mr. McNealy: If it please the Court, counsel 
with one breath seems to argue the point that there 
was no contract, no contract established but the, in 
the next breath argues the point that anything that 
the plaintiff here is to recovery why he was to re- 
cover out of the contract for building the building. 
It seems to me his statements are highly incon- 
sistent. Either there is a fallacy in his, in counsel’s 
statement there that he is to recover these expendi- 
tures from the contract to build the building or 
there was no, either was a contract or wasn’t a con- 
tract and [153] counsel cannot argue the matter 
both ways in one breath, say there was, imply there 
was and another one that there wasn’t. 

If there was no contract then there was no possi- 
bility of, under counsel’s theory, of him recovering 
anything from the builder’s profit. He would have 
had to look elsewhere for his remuneration. Now, 
-speaking frankly with the Court, I am far from 
well satisfied with the testimony in regard to the 
first cause of action. However, I am not throwing 
in the sponge so to speak on that first cause of ae- 

tion. At the moment I don’t believe that any con- 
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tract, while there is an amount set in here and while 
the plaintiff was indefinite as to when this- figure 
was arrived at, I think that a contract of this kind, 
in fact many contracts which no price at all is men- 
tioned. I think it was established by the plaintiff 
here that there was an agreement between he and 
Hills to construct the building. I think he fell down 
on testimony as to what amounted to the construc- 
tion. The contract whereby he would, the agreement 
there where he would furnish the materials and do 
a job, I don’t think according to whatever plans and 
specifications they had would be sufficient, whether 
any price so long as he stayed within the price 
range of the FHA which seemed to be the nut and 
kernel of this whole action. This contract with no 
price involved, in fact common with regard to lum- 
ber companies and that where parties agree to take 
a certain amount of lumber and materials. And they 
take the lumber and materials, why they are liable 
to pay for them [154] regardless of whether there 
has been a price agreed upon or not and I think 
the same thing applies here. I think, trying to lead 
to, | think there was an agreement there, meeting 
of the minds at one time there early in this proceed- 
ing whereby Waxberg was to construct the build- 
ing and the materials and other conditions were to 
eo over until the plans and specifications came out, 
until they saw what they got ont of the FHA. Wax- 
berg was kicked out of the deal, using the language 
stated, prior to the time that these final plans and 
specifications came through. Now, he testified there 
that he was to, that the FHA would go along with 
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six percent for the contractor. Actually, he would 
get out of it whatever he could make in the way of 
profit, but he would have to invest and build this 
building within whatever they did get from the 
FHA. 

I think there is, as the, the way the case stands 
now, I think it is even sufficient as in regards to the 
first cause of action to allow the matter to go to 
the jury, if there were no further testimony on 
either side for the jury to determine the facts. Nat- 
urally, I don’t agree with learned counsel’s theory 
on the matter of quantum meruit. I think that the 
Court knows, realizes that we have pleaded here 
within the Federal Rules on alternative cause of 
action here. I think if they are considering all the 
facts in the case, if there was no contract, or even 
if there is nothing more than a contract to make a 
contract and that by plaintiff’s efforts and endeav- 
ors, by when we stand [155] uncontroverted at the 
present moment that he assisted Mr. Hill in the 
eventual realization of the Polaris Bimilding. 

Now, it is trne the testimony here is that the 
Polaris Building is a different building than was 
constructed otherwise. If the Court please, the 
whole of this case ties in around the Federal Hous- 
ing authority’s program 608. As I remember from 


_ plaintifi’s testimony he said that they had to meet 


a deadline on this 608 project. If that deadline 
hadn’t been met then the present Polaris Building 
eouldn’t even have been built. He had done all of 
this preliminary work there up to and including 
the securing of this commitment under project 608, 
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which project, your Honor, so far as Alaska was 
concerned, went out of effect to the best of my 
recollection about the 25th of February, 1950. It 
would have been impossible or there were no fur- 
ther 608 commitments issued in the Territory ex- 
cept for revised commitments after that date. And 
certainly his services that he has performed with 
the contract for making a contract have been of 
value to the defendants here. If and in addition to 
the quantum meruit theory it certainly would be 
a matter of unjust enrichment if these defendants 
here can use the skill and the time and the expendi- 
tures of plaintiff if he accomplished nothing else 
than to secure for them the matter of the FHA 
commitment. | 


The fact was that he was an indispensable party 
in this action in dealing between Hill and between 
the architect, Chiarelli, and by reason of the term- 
ination date of this 608 where they had to have 
this in by the 24th, 25th of February. His services, 
I believe, were definitely indispensable and if for 
no other reason, your Honor, than that which I 
have stated, the plaintiff certainly as to his second 
and third cause of action is entitled to have the 
matter of the facts involved, to have it submitted to 
the jury for decision. 


The Court: I might state at the offset that the 
Court feels inclined to direct a verdict for the de- 
fendants so far as the first cause of action is con- 
cerned and by way of comment I wish to state that 
Mr. Waxberg on the stand impressed me as being 
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honest and forthright when it came to important 
matters pertaining to this cause of action he 
couldn’t remember because it was so long ago and 
I am commenting on that for a reason. Mr. Wax- 
berg shouldn’t suffer, no litigant should suffer be- 
cause of congestion in Courts, but I am sure that 
his memory would have been better had this case 
been seasonably reached for trial. It is regrettable, 
having been filed in November 1951, that Mr. Wax- 
berg comes to Court in August 1955 to seek his 
remedy. But, as you know, I can’t guess and specu- 
late and permit the jury to guess and speculate be- 
eause of the lack of memory and the failure to 
know facts that are necessary to be known and 
shown to the Court and jury. 

I have, of course, read and studied the complaint, 
second amended complaint and as I read it, it spe- 
cifically sets forth that on a certain date the plain- 
tiff and defendants entered into [157] an oral con- 
tract on the 16th day of January, 1950, whereby 
the plaintiff agreed to construct the building for the 
defendant and that on or about the 2nd day of Feb- 
ruary, 1950, plaintiff in accord with said oral con- 
tract agreed to construct said building for defend- 
ants at a total cost of one million six hundred 
ninety-four thousand, three hundred seventy-four 
dollars, which offer was accepted by the defendants. 
And plaintiff was instructed to proceed and so forth. 
Now, I can’t find anything in the evidence that 
would bear out that type of a contract. The plain- 
tiff has testified he doesn’t know where the figure 
came from. There is no testimony that the defend- 
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ants did agree to pay him that particular amount 
to construct any kind of a building. He admits that 
he didn’t know what the building would cost. He 
didn’t see plans and specifications and I don’t see 
how I could permit the jury to speculate on that. If 
the contract were proved by the plaintiff we, of 
course, would still have the problem of damages 
and there has been no testimony here, if there had 
been a contract for the specific amount, how much 
it would have cost to fulfill the contract. There is 
no way of measuring Mr. Waxberg’s damages. As 
a matter of fact, he might not have been damaged 
at all. There may have been no profit in the con- 
struction of the building, had he received the con- 
tact: | 

I think that Mr. Waxberg was perhaps very im- 
provident in his dealings. He dealt perhaps in good 
faith but not using very good business judgment. 
I don’t know what he expected out [158] of this 
thing. It would seem that he was going to help the 
Hills procure an FHA loan and if they obtained 
the commitment then the Hills were to hire Mr. 
Wasxberg to build a building of some sort and as he 
says, no agreement on the part of the Hills to re- 
imburse him for money, time expended in procur- 
ing the loan. This cause of action is predicated on 
the express contract to build and when the evidence 
is in Court at most it seems is perhaps there was 
an agreement on the part of the defendant that 
maybe they, or that they would employ Mr. Wax- 
berg to build some kind of a building for them if 
they got the commitment which is entirely differ- 
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ent than the complaint sets the cause of action 
forth. 

Getting now to the second cause of action and 
the third cause of action, still the Court is troubled. 
According to the testimony of the plaintiff the most 
he expected as he said was that he would have re- 
ecouped the amount of money that he expended from 
the profits of building the building and there is 
nothing before this Court, not a scintilla of evidence 
to show that there would have been any profit out 


of which he might have recouped. I don’t think it 


| would be proper for me to say, well, surely if he 


had a contract of over a million dollars he certainly 
would have made money; because the contract in- 


volves a lot of money doesn’t necessarily involve a 


lot of profit. Do I have a right to speculate and say, 


_ well, if he had gotten this big contuact there would 


have been a profit there whereby he could have re- 
couped the amount he advanced? I don’t know why 
he advanced the sums he [159] did. 1 can’t figure 
it out from the evidence. I wish that I could figure 
out some way under the law whereby he might be 
reimbursed for the amounts that he advanced but 
if I had that power to order that amount paid, it 
might be an injustice because there is nothing in 
the evidence upon which I could base such an order. 

So it is not a pleasant thing for me to do, but 


at this time I am going to grant the defendant’s 
motion for a directed verdict so far as the first 


cause of action is concerned and if the plaintiff will 


elect as to whether they, whether he wishes to go 
along on the second or third cause of action IT may 
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deny the alternate motion at this time. Does the 
plaintiff wish to elect as to whether he will pro- 
ceed with the trial on the second or third cause of 
action ? 

Mr. Hepp: I don’t quite understand the Court. 

The Court: I will give you an opportunity to 
elect which cause of action, the second or third 
cause you wish to proceed under. If you wish a ten 
minute recess to discuss it, I will be pleased to 
maid, Lt. 

Mr. Hepp: Could counsel take a five minute re- 
cess ? 

Clerk of Court: Court is recessed for five minutes. 

(Thereupon, at 3:20 p.m., the Court took a 
recess until 3:30 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 

Clerk of Court: Court is reconvened. 

(The following proceedings were had out of 
the presence and hearing of the jury): 

Mr. McNealy: If it please the Court, the plain- 
tiff at this time has elected to stand on the third 
cause of action of the complaint and elects that, 
your Honor. 

The Court: And Mr. McNealy and Mr. Hepp, 
for the further enlightenment of the Court now, 
what is the exact theory of the third cause of ac- 
tion? In other words, are we relying on the exis- 
tence of a contract and a breach thereof or is it 
some other theory? 

Mr. Hepp: It is under an unjust enrichment 
theory, your Honor, for the reasonable value of 
these services as they may relate to the benefit 


A. H. Waxberg 183 


which the plaintiffs, which the defendants had. In 
other words, reasonable value of the services which 
I feel is sustainable under any theory even in an 
involuntary bailment when services are rendered 
for which there is a value to the recipient the Court 
will not stand by and allow it to go unrewarded. 
I don’t understand Mr. McNabb’s theory about what 
somebody expects or anything like that. In such in- 
stances where as in involuntary bailments where a 
person strenuously against his will is required to 
perform services in a bind, nobody has a thought of 
expectation. I am merely stating that it is no test 
at all. If these services of the plaintiff were valu- 
able to the defendant and the law presumes nobody 
does anything for nothing or expects anything for 
nothing and a very strong showing is required to 
upset that presumption. We feel that under unjust 
enrichment and the reasonable value of the services 
-as the inure to the benefit of the defendants is a 
valid cause of action and [161] there certainly is an 
ample showing at least to this point of those serv- 
ices being rendered and of the defendant receiving 
them which we feel obliges the defendant to pay for 
_ them. 

The Court: It seems to the Court, Mr. Hepp, 
that there is certainly some testimony that the 
plaintiff performed certain services. Do you think 
you could point out where in the evidence shows 
that the services performed by the plaintiff were of 
value to the defendant? 

_ Mr. Hepp: I certainly can, your Honor, if you 
take one instance of the, it is undisputed and un- 
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contradicted testimony, the drill soundings, the sur- 
veys and preliminary work are necessary for an 
FHA commitment. There is other uncontradicted 
testimony that the FHA commitment under this 
public law closed the latter part of February and 
this just slid in under the deadline, is no longer 
available and those things were indispensable parts 
of the defendant building any building at all. 

The Court: And do you think, Mr. Hepp, that 
you can and will get some authorities for the Court 
and perhaps some requested instructions so that I 
may properly instruct the jury on the theory of 
unjust enrichment and reasonable value of serv- 
ices, provided, of course, the case does go to the 
jury. L don’t mean to produce them at this moment, 
but you can submit to the Court requested instruc- 
tions 1f any you have and any legal authorities that 
you may have on the theory of unjust enrichment 
and reasonable value of services as would be ap- 
plicable to this case at bar. [162] 

Ma. Hepp: I would be willing to do that pro- 
vided, this has been the defendant’s motion. I think 
that he should provide authorities to support his 
motion. He is the one that is moving the Court. I 
will be glad to respond to any authorities. 

The Court: That is true. I anticipate a motion 
later on in the case also which may not take place. 

Mr. Hepp: I would be glad to take up, to take 
the matter up then, your Honor. 

The Court: Well, the Court would like to be 
fortified with authorities. Mr. MeNabb, do you have 
anything further to add at this time? 
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Mr. McNabb: Your Honor, I wish at this time 
to renew our motion now specifically as to the third 
eause of action which the plaintiff has elected to 
proceed on and I wish once more to eall to the at- 
tention of the Court the testimony of the plaintiff 
in, as regards where he anticipated and where he 
expected to receive his compensation and if there 
was no intention, your Honor, in the mind of 
this, of the plaintiff and the law is quite clear on 
that score. There is no doubt about the law in that 
regard, if these things were preliminary to a con- 
tract and these were negotiations in the expecta- 
tion of receiving a contract to construct a building, 
and if the plaintiff did not anticipate payment and 
did not expect payment and made no demand for 
payment and didn’t anticipate payment for the 
things that he did or the money that he expended 
except from the construction contract, it is and the 
Court may recall that I asked him on that score, 
did they discuss what would happen in the event 
that the commitment was not issued, and he said it 
was never even considered but his testimony is, but 
that is the way you were supposed to get your 
money back, wasn’t it; and the answer, “Well, yeah, 
from the building, that’s right.’’ 

The Court: But in this situation there was no 
agreement as to how he would be reimbursed if 


| the commitment were not granted but the commit- 


ment was granted in this case and as I understand 


| the plaintiff’s theory and from the evidence that he 
_ claims there was an agreement that the Hills would 
| have him build and if he built he would have re- 
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couped the expenses. That is the theory of the 
plaintiff. ‘ 

Mr. McNabb: That’s right, your Honor. I am 
in complete accord with that proposition. Certainly 
but there was no contract and the Court has already 
held that if that was a contract that is the thing 
that he should recover under, isn’t it? A contract 
to build. That is why the, that is where the re- 
covery comes. That is the allegation that he was 
supposed to build a building but there wasn’t any 
contract and the Court has ruled in dismissing its 
first cause of action that there wasn’t any contract. 

The Court: The Court goes a step farther. L 
claim that it is highly speculative. We can’t assume 
that if he had, had the contract been given to the 
plaintiff we can’t assume that he would have made 
money. I don’t believe that is a proper assumption. 
And there is no proof here that he would have 
made money [164] even though he had gotten the 
contract and that is what is troubling the Court on 
any theory. 

Mr. McNabb: That is entirely correct, Judge, 
and there is the place that he has to recover if he, 
if recovery there is on a contract. It is all a basis. 
Tt does not—let me ask the Court a question. There 
has to be a meeting of the minds along the lines 
some place or there isn’t any contract at all. Every- 
thing in the world was preliminary to a contract to 
build. Everything that was done was preliminary to 
a contract to build. The Court has now ruled that 
there never was a contract to construct a building, 
that it was pure speculation. Yet the plaintiff by 
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his own testimony has said every nickle that I put 
into this thing I put in anticipating to get my 
money back from the construction. In other words, 
in anticipation of the execution of a contract. He 
didn’t anticipate, he didn’t expect, he didn’t intend 
to be paid for these things, Judge, except as a part 
of the contract to build and he could have lost a 
hundred thousand dollars or he could have made 
two hundred thousand. The whole works is based 
on that theory and now they want to come in here 
and say oh, no, that is not the way it was at all. 

What quantum meruit amounts to is an alterna- 
tive sort of a proposition, but they come in and al- 
lege a contract and Mr. Waxberg insists that the 
only place that he expected to recover any money 
at all was not from Rudy Hill but right out of the 
proceeds of that building contract. He didn’t antici- 
pate it. [165] He didn’t expect it. Evidently he 
didn’t want it because he didn’t make any demand. 
He went ahead voluntarily. If you will recall his 
testimony in reference to Mr. Orsini he said for 
work that he did for me. 

The Court: The Court at this time will deny 
defendants’ motion as to the third cause of action 
of plaintiff’s amended complaint. 

Mr. McNabb: Well, your Honor, there is more 
_ how. I haven't finished. 

The Court: And the Court will be pleased to 
have any authorities that counsel may wish to pro- 
duce. 

Mr. McNabb: I would like to point out to the 
Court in repleading paragraph two of their first, of 
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their second cause of action. Now then in the third 
cause of action they replead paragraph one of the 
first cause of action. In paragraph two of the third 
cause of action they replead paragraph two of the 
second cause of action which alleges that on the 
16th day of January the plaintiff and defendant 
entered an oral agreement with plaintiff whereby 
plaintiff was engaged to build and construct a build- 
ing to be known as Second and Lacey for an agreed 
sum of a million six hundred ninety-four thousand 
three hundred seventy-four dollars, and the Court 
has already ruled that that is not true. 


Also, a little farther, that they spent fourteen 
days at work on the thing. There is no proof to that, 
on that score. [166] Total want of evidence in that 
regard. The testimony as regards L. Orsini is that 
he did work for me. There is no testimony whatever 
that Mr. McNealy was employed for Mr. Hill, no 
testimony that he was ever in fact employed. Actu- 
ally in paragraph two, which they replead, it is 
based entirely on an agreement to construct a build- 
ing. IT am sorry if I take the Court’s time but there 
are some of these things I feel the Court should 
consider at this time upon which there has been no 
proof. 


There is no, I don’t know what these exhibits 
show as far as taxicabs and telephone charges. I 
don’t know what the proof is as regards meals. I 
don’t think there is any proof in reference to a 
hundred twenty-eight dollars for meals. 


The Court: My. McNabb, the fact that each and 
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every alleged element has not been proven would 
be no reason to grant your motion. 

Mr. McNabb: Oh, that is entirely correct, but 
those things should never be allowed to go to a 
jury, your Honor, and this is, at this time they 
Should be stricken for want of proof. 

The Court: Well, of course, the Court will only 
submit to the jury, if the case is submitted to the 
jury, the items that are proved. 

Mr. MeNabb: Yes, but I want to get this record 
in here now. I don’t want to slip any place along 
the line. 

Mr. Hepp: May it please the Court, I don’t un- 
derstand what we are doing now. I understood the 
Court has ruled on all the motions before it. Is 
Mr. MeNabb making another motion? [167] 

The Court: It seems Mr. McNabb wishes to make 
further argument on his motion. Is that right, Mr. 
McNabb? 

Mr. McNabb: That is correct, Judge. 

The Court: Have you concluded? 

Mr. McNabb: That is all I guess at the moment. 

The Court: Gentlemen, it is nearly four o’clock. 
The Court has a matter fixed for four o’clock, erimi- 
nal matter. It will be a good opportunity, I will dis- 
charge the jury until ten o’clock tomorrow morn- 
ing and so as not to have any uncertainty existing, 
‘the Court has denied the defendants’ motion to dis- 
miss plaintiff’s third cause of action and while I am 
not going to ask the jury to return until ten o’clock 
tomorrow morning, I will continue this case until 
9:30 at which time I will be pleased to have counsel 
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for the respective parties submit any authorities 
that you might have for the Court and it is possi- 
ble that I may reconsider the motion to dismiss at 
that time. I would like the authorities you may have 
to present and I will see what I can find myself and 
will you, please, call the jury. 


(Thereupon, the jury entered the courtroom 
and the following proceedings were had in the 
presence and hearing of the jury): 


The Court: The parties wish to stipulate that 
the twelve persons in the jury box are the jurors 
duly impaneled and sworn to try this cause? 

Mr. McNealy: Yes, your Honor. [168] 

Mr. McNabb: Yes, your Honor. 

The Court: Members of the jury, I ask that you 
heed the admonition I previously gave to you not to 
discuss this matter with anyone nor among your- 
selves; and not to express any opinion until the 
case is finally submitted to you, and you are ex- 
cused until ten o’clock tomorrow morning. At this 
time the Court is going to take up some criminal 
matters. 

And this case will be continued until 9:30 tomor- 
row morning. 

(Thereupon, at 4:00 p.m., the trial of this 


cause was adjourned until 9:30 a.m., August 3, 
1955.) 


Be It Remembered, that the trial of this cause 
was resumed at 9:30 a.m., August 3, 1955, plaintiff 
and defendant both represented by counsel, the 
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Honorable Vernon D. Forbes, District Judge, pre- 
siding: 
(The following proceedings were had out of 
the presence and hearing of the jury): 

Clerk of Court: Court is now in session. 

The Court: The Court at this time will take up 
any matters to be considered in civil cause 6481, 
Waxberg vs. Hill, et al. 

Mr. McNabb: May it please the Court 

The Court: Mr. McNabb. 

Mr. McNabb: The Court will recall that yester- 
day I [169] directed a motion to the Court for a 
directed verdict as regards the third cause of action 
stated in the plaintiff’s complaint, which they elect- 
ed to proceed on. The theory apparently of the third 
cause of action as it is stated is that the plaintiff 
is entitled to recover on the basig of quantum 
meruit. Quantum meruit, of course, is a legal doc- 
trine which is based on an implied contract. The 
theory of quantum meruit being that a man who 
performs services for another expecting at the time 
that the services are performed that he will be paid 
for them and in the absence of a question, of a re- 
quest that the services be performed that they are 
in fact performed under such circumstances as 
would lead the party for whom the services are be- 
ing performed to believe that he would in fact pay 
for them. That is, there must, there 1s under that 
theory, under the doctrine of quantum meruit or 
under the implied contract there must be some 
showing that there was an intention to perform the 
services for money and a receipt of the services un- 
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der such circumstances and under such conditions 
as to negative the proposition that the services were 
being performed gratuitously. It is an equitable 
doctrine and quite a proper one. There is no ques- 
tion but that if a man sits idly by and allows serv- 
ices which are of value to him to be performed 
under such circumstances as there is reason to be- 
lieve that the party performing the services will be 
paid then and in that event the law implies a con- 
tract. It requires payment. 

Now, in this case I want to call particularly to 
the [170] attention of the Court the third cause of 
action is based upon an oral agreement. That in it- 
self is suticient to negative the quantum meruit 
theory because the oral agreement is an agreement 
to build a building. Now the Court, this Court, no 
Court in the world under the law can write a con- 
tract for people. There must be an absence of any 
contract at all and the Court implies a promise to 
pay for the receipt of services. The case In Re Mc- 
Carthy Portable Elevator Company, 196 Federal at 
247, the Court holds that the mere rendition of serv- 
ices does not necessarily carry the right to compen- 
sation where not performed on request of the per- 
son sought to be charged therewith, the circum- 
stances of its rendition must be such that in law 
it will be presumed to have been rendered for the 
benefit of such person and not the party rendering 
ite 

Now, the circumstances in this case are such that 
there was a contingent, a contingent recovery, a 
contingent profit of some considerable amount to 
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be had by this plaintiff in the event that this build- 
ing were in fact constructed and the Court wiil re- 
eall his testimony which I have been over time and 
again. The single fact that one receives benefit from 
services, work or labor or incidental materials is 
not sufficient of itself to create a legal obligation to 
pay there for. That is the case of Miller against 
Fisher, 77 Southeastern, 151. 

In 71 Corpus Juris at Page 54, which is under 
the title of work and labor, paragraph or Section 
19, there is this [171] statement to be found. No 
recovery can be had for preliminary services per- 
formed with a view to obtaining business through 
a hoped for contract or order. Now, in that regard, 
your Honor, it is unfortunate that the cases which 
are cited in support of that proposition are very 
nearly unanimously reported in New York Supple- 
ment, which we have not, but if the Court will ex- 
amine that citation, 71 Corpus Juris at Page 54, 
the Court will find there a substantial number of 
eases supporting that proposition. That is, that no 
recovery can be had for preliminary services per- 
formed with a view to obtaining business with a 
hoped for contract or order. We submit to the 
Court at this time that that is precisely what oc- 
eurred in this instance. 

Where services are as much for the interest of 


‘the party performing them as for the party for 
whom -performed and the former has no expecta- 


tion of charging there for at the time, a claim sub- 


sequently asserted for compensation therefor will 


be disallowed as a mere afterthought. That is Equit- 
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able Life Assurance Company of Iowa against Cros- 
ley, 265 Northwest at 137. © 

We submit again that that is precisely what was 
in mind here. There was no intention, no expecta- 
tion at the time that the services which were ren- 
dered in this case were in fact rendered. There was 
no expectation at that time to charge for them. In 
fact the evidence is quite to the contrary. A pro- 
mise to reimburse will not be implied for services 
performed for the mutual benefit of all of the 
parties concerned. Of course defined in [172] this 
instance that the defendants here are obligated to 
pay the plaintiff anything this Court must find 
that there was an implied contract, an implied 
promise to pay. That is contradictory entirely to 
the evidence and certainly, your Honor, the things 
that were done in this case, the services that were 
performed were done for the mutual benefit of the 
parties, that is Mr. Waxberg when he performed 
those services expected to realize a profit from the 
construction of a building. That is Williams against 
Adams, 195 New York Supplement at Page 86. 
Pardon me. Where services are voluntarily ren- 
dered by one person to another with no expecta- 
tion at the time the services are rendered to charge 
therefor and the evidence is that there was no in- 
tention there is no showing or no proof in this cause 
so far that there was any expectation or intention 
to charge at the time that the services were ren- 
dered, such services cannot afterwards be used as 
a basis of an implied promise to pay. That is Serg 
against Walters, 122 Northeastern 2nd at Page 625. 
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For a party to recover the reasonable value of 
services rendered to and knowingly and voluntarily 
accepted by another the circumstances must be such 
that is to warrant the inference that the services 
were rendered and received with a mutual under- 
standing that they were to be paid for since quan- 
tum meruit rests upon an implied contract. Mutual 
understanding. There was no such understanding, 


_ your Honor. Twiford against Waterfield, 83 South- 


eastern 2nd at 548. Where one person renders valu- 
able [173] services to another which the latter ac- 
cepts, the law will ordinarily imply a promise to 
pay the reasonable value thereof though evidence 
must disclose that the one who rendered the services 
did so under circumstances warranting a proper in- 
ference that he expected receipt of, that he expected 
the recipient of the services to pay for them. And 
that the recipient in accepting the benefit was or 
should have been aware that the services were be- 
ing performed with that expectation. 

Now, again, your Honor, I will call to the Court’s 
attention that there was no expectation of being 
paid for them or to charge for them at the time 
that they were rendered and certainly there was 
no expectation of paying for the services. Cole 
against Howard Corporation, 219 Southeastern 2nd 


» at 856. Where services are rendered under circum- 


stances which do not support an inference of an 
expectation of payment the party for whom the 
requested services are performed or who accepts 
services is not under an implied obligation to pay 


there for. And certainly here the testimony does 
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not support any inference to pay. Cleaves against 
Sharp and Don, 171 Atlantic 374. Mere benefit from 
or the use of the plans of an architect did not war- 
rant the recovery for services without proof that 
the defendant personally obligated himself to pay. 
That is Green against Message, 258 New York Sup- 
plement 28. No contract to pay for services ren- 
dered voluntarily without expectation of compen- 
sation is implied. Hammond against Consolidated 
Rendering Company, [174] 185 Atlantic 197. Am I 
taking all of the Court’s time? 

The Court: Perhaps, Mr. McNabb, you can sum 
up in a moment. 

Mr. MeNabb: Well, your, Honor, I think probably 
the best case that I found and I have several others 
here, the case I believe which more closely ap- 
proaches the fact situation in this case is Bright- 
well against Oglethorpe Telephone Company, 171 
Southeastern at 162, which held that the plaintiff 
cannot recover for services rendered or money ex- 
pended without request for the company which he 
thought he had bought under an oral contract since 
he actually or presumably knew that the agreement 
was unenforceable. Now, that is about as close as 
we can get to the case at bar. Mr. Waxbere’s testi- 
mony is that there never was an agreement as to 
price, yet he did in fact spend money anticipating 
that he would recover that money plus profit from 
the construction of a building. There is no showing 
that there was a contract to employ Mr. Waxberg, 
and the Court further ruled in that case that gen- 
erally services performed or money paid under a 
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mere mistake of law cannot be recovered. No lia- 
bility arises from services rendered or acts done 
on request where the circumstances show that com- 
pensation was not intended. Carlson against Trench, 
214 Northwestern, 928, and incidentally, there is a 
note on the subject at 54 ALR at page 550. 

I wish only to state this to recover on their third 
cause of action this Court must hold, this Court 
must in fact create or form a contract for these 
parties based on an implied [175] agreement. Now, 
your Honor, we feel that that is not the situation 
here. There cannot be an implied agreement and 
we feel that this Court cannot hold that there was 
an implied agreement when the services were per- 
formed on the basis of a contract or negotiations 
for a contract which was not enforceable. To hold 
here that there is right to recover in quantum 
meruit would be to hold that there was in fact no 
negotiations for a contract and that in fact Mr. 
Waxberge did not perform the services or spend 
the money that he did in anticipation of a contract 
to construct a building and the proof is that he did 
in fact perform the services anticipating that the 
money would be recovered by him from the pro- 
ceeds of that contract. 

Mr. McNealy: If it please the Court, I think I 
ean be very brief here. If the trial should continue 
I worked late last night on this case and some this 
morning here. First I, at this time can cite only 
two eases to the Court, 89 Pacific 86. The Court 
states in that in an action to recover the reasonable 
| value of services performed that a contract claimed 
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to have been entered into between the parties was 
so indefinite that it could not be made the basis of 
recovery is immaterial. Where evidence as to the 
contract was introduced to show the nature of plain- 
tiff’s employment and together with proof of this 
breach was to be used as a basis for recovery for 
reasonable value. 

51 Atlantic 652, contract for services failed by 
reason of the mutual misunderstanding as to the 
material, terms of [176] payment. A person who 
is, who has partially performed a contract as he 
understands it may recover reasonable compensa- 
tion for his services. Counsel appears to forget and 
to believe that his clients here should profit by their 
wrong. That is in bringing out all the points here 
he failed to bring out that the defendant set in 
motion or actually performed the act which pre- 
vented the plaintiff from completing the contract 
or even entering into a contract and in that con- 
nection, your Honor, based upon Rule, Section B 
of Rule 15 of which I am not going to read to the 
Court. I know your Honor is familiar with the rule 
and in the annotations, of course, are cases set up 
where during trial or even after judgment an 
amended complaint may be filed, cases in the an- 
notation 76 Federal Supplement 233, that amend- 
ment of the pleadings should be allowed were the 
factual situation has not changed though a different 
theory of recovery is presented. I have prepared, 
your Honor, and am going, under Rule 15, Section 
B, declare a third amended complaint which con- 
forms strictly to the proof and the evidence as sub- 
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mitted here and I am going to ask leave of the 
Court at this time for permission to file this com- 
plaint, which does conform to the proof since there 
was no objection to the testimony of the plaintiff 
as he gave it here, that his testimony in any way 
controverted his original pleadings. 

I believe that we should be allowed to file it, also 
realizing that the matter is within the discretion 
of the Court. 

The Court: Will counsel please submit the orig- 
inal of [177] the third proposed amended complaint 
with a copy thereof on the counsel desk, defendant’s 
counsel ? 

Mr. McNealy: Your Honor, I have two additions 
to add to this. I haven’t had the opportunity this 
morning or the time to examine the Clerk’s exhibits. 

The Court: How long will it take you, Mr. Mc- 
Nealy ? 

Mr. McNealy: Not more than a minute or two. 

The Court: Very well, you may do so. The Court 
at this time will give the defendant, the attorney 
for the defendant an opportunity to be heard on the 
plaintiff's motion for permission to file a third 
amended complaint, copy of which was handed to 
the defendant’s attorney. 

Mr. McNabb: May it please the Court, yesterday 


_if I recall correctly the Court dismissed the plain- 
tiff’s first cause of action and required the plaintiff 


: 
| 
: 
| 


to elect between the second and third alternative 
causes of action. After the election to proceed on 
the third cause of action, the defense renewed its 
motion to, for a directed verdict and pointed out 
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at that time that a recovery under the third cause 
of action was contingent upon a recovery on the 
first cause of action because it alleged a contract. 

Now, your Honor, I submit to you that at that 
time, as of now the plaintiff had rested its ease, 
his case. At that time 1t was incumbent upon the 
plaintiff to have proven a prima facie case, or in the 
event of failure of the plaintiff to prove a [178] 
prima facie case we feel that the law is that the 
defendant is entitled to a directed verdict. 

Now, it appears to the defense that this is a 
fourth cause of action. I submit to you that without 
objection and prior to the time that the plaintiff 
rested they could then have moved this Court for an 
order amending the pleadings to conform to the 
proof, but we feel now that their motion to amend 
or to submit a fourth cause of action is untimely 
and that no provision for it is allowed under the 
law. They chose to stand and this cause went to 
trial on the issues which were raised by the plain- 
tiff’s complaint. We have had no opportunity to 
cross examine on any of these things. I don’t know 
what the status of the case would be in the event 
that the Court allows the filing of an amended com- 
plaint. I take it then that we would have to com- 
mence again, that the previous trial or the evidence 
and the proof that is in at this time would stand 
for naught yet the law requires and the rules re- 
quire that the plaintiff must in his complaint set 
out every claim that he has against the defendant. 

It would appear to me that to allow the filing of 
an amended complaint at this time or if that were 
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the law that there would never be any end to litiga- 
tion, that by the same token if a man comes before 
the Court, thinks that he proves one case through 
evidence which is not based upon the complaint, 
and I submit to you, your Honor, that though we 
may have objected, could have perhaps objected 
to various testimony of the plaintiff [179] we did 
not do that for the reason that the proof and the 
testimony at that time we felt had no bearing on 
the issues, that they didn’t tend to prove the al- 
legations of any one of the three causes of action 
which were set up in plaintiff’s complaint. Now 
apparently what they seek to do is to establish 
by previous testimony the relevancy of a brand new 
complaint now after having testified they want to 
come before this Court and file a new complaint, 
start all over again. This it seems,to me is an ad- 
mission on the part of the plaintiff that our motion 
to dismiss the third cause of action has merit. 
Where is litigation to end? We did not come here 
prepared to defend on an amended complaint and 
any testimony that no harm or no prejudice would 
result to the defendant in this case or either of 
them, if we allowed all sorts of testimony to go in 
which were not relevant or material to the issues 
which were involved in plaintifi’s original com- 

plaint, or plaintiff’s second amended complaint, the 
allowance of this complaint, Judge, is highly prej- 
udicial because apparently they feel that this is 
what they have proved. 

Now if they had moved prior to the time that we 
addressed our motion to the Court for a directed 
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verdict, if they had then moved or had submitted 
a written complaint amending the complaint to con- 
form to the proof as they had put it on, there would 
have been we feel. some authority under the law 
for the Court to have allowed it, but that must be 
timely done prior to the time that we moved to dis- 
miss or for a directed verdict. [180] 

Judge, a plaintiff we feel in any lawsuit must 
prevail or must fall on the issues as they are drawn 
prior to the trial. This plaintiff cannot prevail on 
his complaint, first, second or third cause. The ac- 
tions which are started 1n a man’s complaint are 
those things which a defendant comes before the 
Court ready to defend against. We feel that there 
is no place under the law, I sympathize with this 
plaintiff but moral issues are not involved. This is 
not an ecclesiastical court, a Court of equity, yes, but 
moral considerations are not involved here. We feel 
that the law does not allow this, that there is no 
provision under the law and each of us feels sym- 
pathetic on many occasions toward litigants and 
toward all nature of people in society, but as prac- 
ticing attorneys if we were to judge matters accord- 
ing to our own moral concepts and did not rely on 
the law as we know it or believe it to be then many 
of us who practice law would be required if we were 
to judge the right or wrong of man or his conduct, 
we would be required to say to a large percentage 
of our clients, I am sorry, I cannot represent you 
because I think what you have done is wrong. But as 
in criminal matters, lawyers and Courts can only 
rule not according to their own conscience, not ac- 
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cording to the Christian doctrines with which they 
have become inculcated or indoctrinated, but what 
is the law. We don’t make it. We interpret it. And 
that is the way law suits are run. 

We feel that there is no right under the law for the 
allowance of the filing of this amended complaint. 

The Court: The Court believes it has the ab- 
solute right under this kind of a situation to do a 
number of things, among them to grant a dismissal 
of the third cause of action without prejudice which 
under these circumstances would seem ridiculous 
and result in additional time and expense for the 
litigants and the Court, and the evidence of the 
plaintiff has been taken before the jury without 
valid objections on the part of the defendant and 
I feel that justice requires that I at this time grant 
leave to the plaintiff to re-open,its case for the 
purpose of amending the complaint to conform to 
the proof and that motion is granted. 

I feel that the proposed third amended complaint 
is in conformance substantially with the proof of 
the plaintiff in this case and I cannot see that the 
defendants would be prejudiced by allowing that 
complaint to be filed and I so order. 

Take a five minute recess. 

Clerk of Court: Court is recessed for five minutes. 

(Thereupon, at 10:20 a.m., the Court took a 
recess until 10:30 a.m., at which time it recon- 
vened and the trial of this cause was resumed. ) 

The Court: Mr. McNabb, do you have an addi- 
tional copy of the third amended complaint? 

Mr. McNabb: I have only one copy. 
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The Court: You have a copy. Mr. McNealy, do 
you have an additional copy? [182] 

Mr. McNealy: JI do have. It is not, your Honor 
—I can spare this copy. 

The Court: Wall the bailiff, please, ask the jurors 
to come in. 

Mr. McNabb: Your Honor, I requested that they 
not call them. 

The Court: Very well, the Court will hear from 
you, Mr. McNabb. 

Mr. McNabb: First, your Honor, I would like 
to request the Court to continue this matter now 
so that I may have an opportunity to study this 
complaint and to prepare,an answer or otherwise 
plead in reference to it. This is a new one now, 
this is not the third cause of action. It raises is- 
sues which were not involved in any of the three 
causes of action which were stated in plaintiff’s 
complaint. I made a rather hasty perusal of the, 
certainly have had no opportunity to study it or to 
give it any consideration and as the Court well 
knows, I have not been able to research the prob- 
lem but my first thought is in reference to the, it 
seeks to recover under the prayer in quantum 
meruit for the breach of an oral contract again to 
build a building; that there was a contract to build; 
that it was breached and violated and by reason of 
the breach of an oral agreement to build a build- 
ing. They now seek to recover in quantum meruit 
for the things that were done. Now that is a new 
problem and I have not had an opportunity to study 
that. [183] 
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Tt may be that this thing, even under the theory 
of quantum meruit should be dismissed. Until such 
time as I have had an opportunity to consider it 
and to research the problem—<(Interrupted) 

The Court: Have you concluded? 

Mr. McNabb: No, sir. 

The Court: Proceed. 

Mr. MeNabb: I think it would be prejudicial to 
the rights of the parties defendant in this action 
to proceed now without an opportunity to research 
the question involved in this case and having an 
opportunity to see what the law is on the subject. 

The Court: Mr. McNealy. 

Mr. McNealy: If the Court please, we feel there 
is substantial authority for this. There have been 
no actual new issues raised. The difference is out 
of the testimony here which went»in on the part, 
major part not objected to. I don’t believe that the 
rights of the defendants have been prejudiced. The 
fact situation here is the only thing which the orig- 
inal agreement failed to prove was that there was 
an express and binding contract as to how much 
he was to receive and it failed thereby. The plain- 
tiff’s complaint failed by a mutual misunderstand- 
ing and the, in that connection where there has 
been a mutual misunderstanding why the Courts 
are quite unanimous, even back under the old com- 
mon law method of pleading. I have read cases 
back to 1901 which hold that in that event there is 
certainly right to recover for reasonable compensa- 
tion and especially where the defendant has [184] 
done anything to prevent the performance of a 
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contract if one could have been performed. I think 
the testimony was, that was presented here as-I say 
without objections by the defense. I don’t believe 
that their rights have been prejudiced and I don’t 
believe that anything can be gained by a further 
continuance. Actually there are no new issues in- 
volved and as the early, possible may be considered 
here a different theory of recovery and if so, the 
number of cases holding in that line that the de- 
fendants are not in any manner prejudiced. They 
have all of their rights of defense and the witnesses 
who either admit or deny in any manner controvert 
the testimony which has been given and I feel they 
should be in a position to go ahead. 

In other words, your Honor, I can’t see that the 
rights of any parties would be prejudiced by con- 
tinuanee. 

The Court: I feel that the action taken by the 
Court in permitting the amendment of the com- 
plaint to conform to the proof does not in any way 
prejudice the rights of the defendant. I can see 
nothing to be gained by granting a continuance of 
the trial and so, therefore, will deny defendant’s 
motion to continue. Will you, please, send for the 
jury. | 
(Thereupon, the jury entered the courtroom. ) 

The Court: Will the Clerk, please, call the roll 
Ciethesyuny. 

(Thereupon, the Clerk of Court proceeded to 
call the roll of the jury.) [185] 

Clerk of Court: They are all present, your 

Honor. 
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The Court: Very well. You may proceed. 

Mr. McNabb: Your Honor, I am at a bit of a 
loss as to know; you want to proceed with the de- 
fense of this case or does the plaintiff intend to 
eall additional witness or witnesses? 

Mr. Hepp: We will re-rest the plaintiff’s case. 

The Court: Very well. Now, Mr. McNabb, you 
understand the situation so far as procedure is con- 
cerned. The defendant rested. That is what you 
wished to know, I believe. 

Mr. McNabb: Your Honor, we will put Mr. Hill 
on the stand now requesting, however, that when 
Mr. Sumter arrives here—here he is now. 


GLENN ROY SUMTER 
a witness called in behalf of the defendants, was 
duly sworn and testified as follows: 


Direct Examination 

@. (By Mr. McNabb): Will you state your 
name, please ? A. Glenn Roy Sumter. 
Where do you reside, Mr. Sumter? 

Seattle, Washington. 

By whom are you employed, sir? 
Washington Mortgage Company. 

What are your duties? 

I am president of Washington Mortgage 
Company. [186] 

@. Are you familiar now or were you familiar 
in the year 1950 with the Federal Housing Admin- 
istration Act and the regulations concerning Section 
608 of that act? A. I am and I was. 


POPOPS 


208 R. P. Hill and Mary Hill vs. 


(Testimony of Glenn Roy Sumter.) 

Q. How did you become familiar with that act? 

A. I spent ten years with the Federal Housing 
Administration. I was in the mortgage business be- 
fore and after. 

Q. When was that ten years that you were em- 
ployed by the Federal Housing Administration? 

A. Thirty-nine, 788 to ’48. 

Q. What were your duties? 

A. Assistant Chief Underwriter. 

Q. What did you do as Assistant Chief Under- 
writer ? 

A. J had charge of processing mortgage loans 
both multiple family and single. 

@. Did you have any experience or as a part of 
your official duties did you process loans for units of 
more than three apartments or more than four? 

A. Yes, all multiple family. 

Q. All multiple family. During that period do 
you have any recollection of the approximate num- 
ber of projects, multiple unit projects that you 
processed or assisted in processing ? 

A. Oh, I would. estimate a hundred, a hundred 
twenty-five projects. 

Q. Were those projects in a particular area or 
were your duties confined, that is solely to a small 
area or to the entire [187] United States? 

A. State of Washington. 

Q. In the State of Washington. At what stage 
of the proceedings concerning a particular housing 


project did you first become aequainted with a par- 
ticular project ? 
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A. Would you restate that? 

Q. Did you know or as a part of your official 
duties when did you first become acquainted or 
when did your first duties begin when an applica- 
tion was made for a loan? 

A. Well, prior to the acceptance of the applica- 
tion. 

@. Prior to the acceptance. What was necessary 
to be done prior to the acceptance of an application 
so far as the FHA is concerned? 

A. Well, you attempt to screen them so that 
you didn’t go ahead or the sponsors didn’t go ahead 
on a project that was not feasible, economically 
sound. 

@. Did you ever talk to any person or any 
group of people who were considering making an 
application and then after their discussion with you 
did not make an application? 

A. Well, the procedure that was established at 
that time, we would always discuss a project before 
the acceptance of the application both with or as a 
rule with the architect and the builder and the 
sponsors. | 

Q. How then would you know, Mr. Sumter, that 
an application for a loan was proposed? [188] 

A. Well, they would contact the office. I mean 
it wasn’t a question of soliciting. 

Q. Then it was customary was it, for you to 
discuss these matters even before you accepted an 
application ? A. Always before. 

q@. And after your termination or after you re- 
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signed from the service of the government under 
the FHA, what then did you do? 

A. Iset up the Washington Mortgage Company. 

Q@. And as such did you have anything to do or 
were your business relations continued in the mat- 
ter of housing? 

A. Yes, to quite an extent. 

Q. What did you do in that regard, Mr. Sumter? 

A. We acted as mortgage broker. Most of our 
business was originated through banks or lending 
institutions that had no particular staff for process- 
ing loans. 

@. What did that have to do with an FHA 
loan? 

A. Well, there is considerable preparation or 
search prior to an application. A good deal of our 
work was involved in that phase of it. 

Q. What has to be done or what normally did 
you do, let me ask you this, by whom were you em- 
ployed in reference to FHA loans? 

A. By the sponsors. 

@. And what did you do for them? 

A. We would set up their application and han- 
dle the processing of the application through the 
lending institution and also through the FHA. 

Q. Well, who is the lending institution or who 
may be the lending institution ? 

A. Any approved mortgagee, bank, insurance 
company. 

Q. Mr. Sumter, who advances the money for the 
construction of an FHA project? 


a 
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A. Well, it is entirely private financing. 

Q. The government then does not finance these 
projects? 

A. Oh, they have no interest so far as the FHA 
insurance is concerned. 

@. What does the government do in these mat- 
ters ? 

A. They insure the lender against loss under 
certain conditions. 

@. Then a private institution may well put up 
the money. The government just insures the loan, 
is that correct? 

A. Other than the Federal National Mortgage 
Association it is entirely private financing. 

Q. Now then, after you established your own 
business how many FHA applications did you han- 
dle or have you handled? 

A. I would say around a hundred projects. 

@. How many of those would you say are more 
than three unit, four unit projects? 

A. Well, I refer to a project, it usually involves 
ten or more units. 

Q. So then the hundred that you testified that 
you did in fact process all were more than ten 


units ? A. Yes. [190] 
Q. Do you know R. P. Hill and Mary Hill? 
A. Yes, I do. 
@. How long have you known them? 
A. Since 1950. 
Q. Where did you make their acquaintance? 
A. They came to the office. 
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Q. Where is that office? A. Seattle. 
Q. By that you mean your office? 
A. Yes. 


Q. For what purpose did they come there? 

A. As I recall they were referred to our office 
from the National Bank of Commerce, Seattle. 

@. Did they make any inquiry of you? 

A. At the time they first came to the office I 
was in the east and I believe it was about the third 
week of January, 1950, that I met them and at that 
time they were attempting to obtain a loan for the 
construction of an office building. 

Q. Where was that building to be located? 

A. Here in Fairbanks, Second and Lacey. 

Q. Did you see any drawings or anything of the 
kind for such a building? 

A. I don’t recall seeing drawings. I believe there 
were some rough sketches or proposed. 

Q. How large a building was that to be? 

A. I don’t recall the exact size, but it wasn’t of 
any [191] great height. 

Q. Would the, was that an apartment building 
or just a business building? 

A. No, as I recall it was a commercial on the 
ground floor and offices a floor or two above. 

Q. And for what purpose did they consult you? 

A. At that time I believe they were interested in 
obtaining an REC loan which we had had no ex- 
perience with nor knew a great deal about. 

Q. Do you know now about the approximate 
date of that first conversation? 
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A. Well, I, I am quite sure that it was after 
the 15th of January, perhaps the third week of 
January. 

@. Of what year? A. 1950. 

Q. What did you tell them in regard to an RFC 
loan? 

A. They had previously had discussions with 
my associates and they were then thinking of an 
apartment building rather than the original office 
building. 

Q. Now, I know now but as regards this RFC 
loan for a business building, what did you tell them 
in that regard ? 

Mr. Hepp: I object to that. I think that he said 
they may have had a conversation with his associ- 
ate. I don’t think this witness is qualified under his 
testimony to state what was said in that regard 
unless they clear that point up. [192] 

The Court: Well, he can state what he told them, 
not what his associates told him. 

Mr. Sumter: I don’t recall we had any discus- 
sions on the RFC loan. 

Q. (By Mr. McNabb): You had a discussion 
then in reference to an FHA loan? A. Yes. 

@. When did that discussion take place? 

A. J would say about, 1t was in the third week 
of January. 

Q. And did they request you to perform any 
services for them in that regard? 

A. As I recall they had already contacted an 
architectural firm and were obtaining preliminary 
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plans for an apartment building at the time I first 
talked with them. 

@. Did you ever see those plans? 

A. Yes, I did. 

@. Would you recognize them if you saw them, 
Mr. Sumter? 

A. The outline of the plan. Not the particular 
plan. 

Q. This, Mr. Sumter, is the Defendant’s Iden- 
tification A. I ask you to examine that if you will, 
please, and tell us what it is if you know? 

A. It appears to be the preliminary plans that 
we used for processing the loan application for Mr. 
Hill. 

Q. Mr. Sumter, do you know what plans were 
submitted to the FHA authorities with the ap- 
plication ? A. Well, this set right here. [193] 

@. Well, do you know? 

A. Well, I know their basic requirements as to 
preliminary plans. 

Q. Do you know whether the entirety of the 
plans, the preliminary plans that you have in your 
hand were submitted with the application? 

A. It is quite evident that they weren’t because 
I took the plans to Juneau. 

Mr. Hepp: Now, I object to that answer and ask 
that it be stricken. What is evident and what he 
knows is two different things. 

The Court: It will be stricken. Do you wish to 
have the question read. 

(Thereupon, the reporter read the question.) 
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Mr. Sumter: They were not submitted with the 
application. 

Q. (By Mr. McNabb): Do you know what plans 
were submitted with the application? Let me ask 
you this, do you know which of those drawings was 
not submitted with the application? 

A. That is why I answered the question the way 
I did. Here is a sheet that bears a date of February 
the 14th, so it could hardly have been submitted 
with the plans I took to use. 

(). Are there any other pages there that were 
not submitted ? 

A. It appears that they are the basic require- 
ments for preliminary submission. Other than the 
sheet. [194] 

@. There is one sheet there which is dated late 
in February in the middle of February that was not 
submitted ? A. Of the original set. 

Q. Mr. Sumter, what did you do for the pur- 
pose of securing an FHA loan? 

A. I don’t quite understand the question. 

Q. Did you perform any services for the Hills? 

A. We prepared the application, submitted it 
through the bank and handled the processing 
through the FHA. 

Q. I will hand you Defendant’s Identification 
_ B and ask you if you know what that is, please? 

A. Yes, I know what it is. 

@. What is that? 

A. It is the application for mortgage insurance 
which we prepared. 
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Q. What did you submit with the application? 

A. In addition to the plans and specifications ? 

@. Yes. A. The items listed here. 

Q. Well, will you read those, please? 

A. Legal description, letter re ownership, letter 
regarding zoning, photographs, city map, request 
for determination of prevailing wage, personal 
financial and credit statement. 

Q. Now, who prepared those? 

Juror: I can’t hear the witness. Will he, please, 
speak up. [195] 

The Court: You understand, Mr. Sumter, that 
the jurors cannot all hear you. Will you please 
speak up. 

Mr. Sumter: Do you want this repeated. 

Juror: I didn’t get all that you were saying. 

Mr. Sumter: Legal description, letter regarding 
ownership, letter regarding zoning, photographs, 
city map, request for determination of prevailing 
wage, personal financial and credit statement. 

Q. (By Mr. McNabb): Now, Mr. Sumter, after 
Mr. and Mrs. Hill came to you with regard to the 
submission of an application, who did the work 
necessary to proceed with the preparation of an 
application ? 

A. We obtained the architectural exhibits from 
Chiarelli and Kirk. As I recall Mr. Hill supplied 
the photographs and the city maps and the zoning 
letters. 

@. Aside from the architect was there anything 
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to be done or which was done to your knowledge 
that you did not do? 

A. Insofar is the processing of it? 

OQ» That’s right. 

A. I don’t recall that even Mr. Hill had any 
connection with the actual processing of the loan. 
Tt is handled through the bank and through the 
FHA. 

@. Who did, who did the work, who did those 
things? A. Our office did those. 

Q. Mr. Sumter, did you know Mr. Waxberg or 
do you now know Mr. Waxberg? [196] 

A. Yes, I do. 

Q. When did you make his acquaintance? 

A. I don’t recall the exact time but it was some 
time early part of 1950. ; 

Q. Where did you make his acquaintance? 

A. In our office in Seattle. 

Q. Do you know why he came there? 

A. He came with Mr. Hill and he was at that 
time I believe interested in the construction of the 
proposed building. 

@. At the time that you made application or 
prepared the application for mortgage insurance 
whose name appeared on the application as spon- 

sors ? A. Mr. Hill and Mr. Waxberg. 
~  Q. Do you know why those persons were named 

as sponsors? 
_ A. Mr. Hill was the owner of the land and the 
primary sponsor, or I would consider it. Mr. Wax- 
berg was going to participate insofar as a percent- 
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age of his contractor’s fee. An application you must 
show how the loan is to be closed. The mortgage 
does not represent the cost of the entire project 
and I believe we set it up showing that around 
forty-five thousand or so of the allowable contrac- 
tor’s fee would be waived as participating equity. 

Q. Why was that done, Mr. Sumter? 

A. Well, as I recall at that time Mr. Hill did 
not have the capital to finance the project in its 
entirety. [197] 

Q. Is the participation by Mr. Waxberg in this 
proposed building evidenced by the application ? 

A. I believe it is. 

Q. Now, under Schedule A there, would you ex- 
plain that to the jury, please? 

A. Schedule A you set forth the source of equity 
which is the difference between the mortgage and 
the total cost of the project. 

@. Let’s go into that just a moment, Mr. Sum- 
ter. What, why is there a difference between the 
amount of the mortgage and the cost of the project? 

A. The mortgage can only represent a certain 
percentage of the total cost as estimated by FHA. 

Q. Who estimates the cost of the project? 

A. In the application the estimate is made by the 
sponsors. The commitment is issued naturally on 
the basis of the FHA estimate. 

@. The FHA, how does it arrive at the amount 
of the commitment? 

Mr. Hepp: Now, I object to that. There is no 
showing that this man, this witness was in the FHA 
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at that time and I believe the best evidence of how 
the FHA arrived at that figure would be the people 
that did arrive at that figure. I don’t believe this 
man is basically qualified to answer that question 
although he may be generally versed in the way he 
ran the office at the time he was there. [198] 

The Court: If he is asked the preliminary ques- 
tion, whether he knows and answers that in the 
affirmative I will permit counsel to inquire. 

Q. (By Mr. MeNabb): Do you know how FHA 
arrives at the amount of the commitment? 

Mr. Hepp: I object to that unless he specifies 
what commitment he is talking about. 

Mr. McNabb: Any commitment. 

Mr. Hepp: I object, too general. 

The Court: Yes, objection sustained. 

Q. (By Mr. McNabb): Do you know how much 
the commitment was issued for in this case? 

A. Well, I see a figure on the application one 
million, six hundred ninety-four thousand two hun- 
dred dollars which I presume is the amount of the 
original commitment. 

Mr. Hepp: Just a moment. 


Q. (By Mr. McNabb): Let me ask you this, did 
you see a copy of the commitment? 

Myr. Hepp: I move to strike the answer as not 
being responsive. He said he presumes it. 

The Court: It will be stricken. 


Q. (By Mr. McNabb): You saw a copy of the 
commitment? [199] A. Yes. 
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Q. Do you know how the FHA arrived at the 
amount for which the commitment was issued? 

A. By a cost estimate. 

Mr. Hepp: I didn’t hear that answer, sir. 

Mr. Sumter: A cost estimate prepared by them. 

Q. (By Mr. McNabb): Mr. Sumter, is that fig- 
ure, that is the commitment figure or do you know, 
let me ask you this, do you know what percentage 
of the cost of the project was represented by the 
figure of the commitment? 

A. At that time a loan could not exceed ninety 
percent of their total estimate of the replacement 
cost so it would have been ninety percent or less. 

Q. Or less? A. Yes. 

@. And the difference between the ninety per- 
cent and the cost of the construction is represented 
by what you referred to a few moments ago as the 
equity ? A. Yes. 

Q. Now then, is that, when must that equity be 
established ? 

A. At the time the loan is closed which is prior 
to the start of construction. 

Q. Now, let me ask you, do you know why Mr. 
Waxberg is shown as participating to the extent 
of forty-five thousand dollars here in the applica- 
tion? [200] 

A. Yes. As I previously stated at that time Mr. 
Hill did not have the resources to, other than land, 
to construct it, or finance the equity requirements 
and forty-five thousand of the contractor’s allowable 
fee was to be used as equity capital. 
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Q. And do you know why Mr. Waxberg’s name 
was placed on the application ? 

A. As I recall at that time he was interested in 
building the proposed building for them. 

Q. In the applications that you processed while 
an employee of the government and the FHA and 
prior to this time in your own business, did you 
ever know of an occasion in which a builder was 
also a co-sponsor ? 

Mr. Hepp: I object to the question as too gen- 
eral, not within the issues of this cause, and for 
that reason prejudicial. 

The Court: Sustained and while, Mr. McNabb, 
the Court is always very reluctant to interpose or 
ask questions I am going to ask Mr. Sumter a ques- 
tion at this time. Do you, Mr. Sumter, know the 
definition of the word sponsor as used under Title 
608 of the Federal Housing Authority? 

Mr. Sumter: Yes, sir. 

The Court: What is that definition? 

Mr. Sumter: Under the original act or rather 
under the original rules and regulations they re- 
quire a corporate mortgagor rather than an in- 
dividual. The corporation is never formed prior 
to an application so they developed the word spon- 
sor as meaning [201] a person proposing a loan 
application which later will become a corporate 
| entity. 
| The Court: Thank you. You may proceed. 

Q. (By Mr. McNabb): Was it usual for a builder 
to be a sponsor as well? 
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A. My experience, ninety-five percent of our 
applications are builders. 

Q. Is it customary for there to be more than 
one sponsor on an application representing diver- 
gent, perhaps divergent interest ? 

A. Yes, it is quite customary. 

Q. How much interest does the application state 
that Mr. Waxberg would have or to what extent 
was he to participate in this building as a sponsor? 

A. Dollar-wise? 

@. Yes. 

A. It shows forty-five thousand. 

Q. Now, Mr. Sumter, are there other costs in- 
volved in the construction of a building or the clos- 
ing of an FHA other than the land itself? 

A. There are many costs other than the land 
itself. 

@. And what are they? 

A. Your primary cost, of course, the building. 
Then you have your achitect’s fee. 

@. How much, does the FHA allow a specific 
amount to go [202] toward the architect or to the 
payment of architects? A. Yes. 

@. And how is that amount determined dollar- 
wise, percentage-wise ? 

A. Percentage-wise. 

Q. Percentage of what, sir? 

A. Percentage of their estimate of construction 
costs of the building. 

@. And what percent is that? 

A. It will vary in localities from three to six. 
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Q. Do you know what they allowed in this ease? 

A. Five. 

@. Five percent of what amount? 

A. Five percent of their estimate of construc- 
tion costs which I don’t remember the exact dollars. 

Q@. Myr. Sumter is the amount that the commit- 
ment is issued for, is that to be the construction 
cost ? 

A. No, it is ninety percent or less of their esti- 
mate of the total cost. 

Q. But it is not based at all on construction 
costs ? 

A. Construction cost is only one part of their 
total estimate. 

@. How much was the architect’s laa fee 
in this case, if you know? 

A. I don’t recall. [203] 

Q. At any rate, you know it would be five per- 
cent or you know they allowed five percent? 

A. Yes. 

Q. Of the construction cost, is that correct? 

oe Thats rreht, 

@. Do you know what the allowable construction 
cost was in this instance ? 

A. I don’t remember. 

Q. Would that figure appear on the commitment 
as it was issued? 

A. No, it would appear on the project analysis 
which is issued in connection with the commitment. 

Q. Do you have a copy of the project analysis? 

A. I do not have it with me. 
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Q. You do not. Are there any other allowable 
fees and costs other than the architect’s fee? 

A. You have to keep in mind that this is a con- 
struction loan. In addition to the building you have 
an architect’s fee; you have your interest during 
the course of construction; you have taxes during 
the course of construction; you have FHA fees 
which amount to one and three-tenths percent. 

Q. Of what, sir. 

A. Of the amount of the mortgage. You have 
your title and recording expense; you have your 
legal and organization expense; and you have your 
financing charge which is made by the lender, [204] 
all of which usually amount to seven or eight per- 
cent of the mortgage. 

Q. And in this instance you mean by that in this 
case then seven or eight percent of the amount of 
the commitment, the commitment represents the 
amount of the mortgage, does it not? 

A. Yes. Of course, the land is not included as 
a cost because it must be free and clear at the time 
of closing. 

@. How many times did you talk to Mr. Wax- 
berg ? 

A. I don’t recall talking to him more than two 
or three times at that date. 

@. How long did you work on this project, Mr. 
Sumter ? 

A. As I recall the application was started some 
time around the third week in January, 1950, and 
due to many conditions the loan was not closed until 
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I believe the summer of 1951 and the building was 
not completed until December or January of 
1952, 3. 

Q. Mr. Sumter, was the building as represented 
by these preliminary plans which were shown to 
you, was that building ever constructed? 

A. No. 

Q. Did you work on this particular project then 
from the second or third week of January until a 
building was completed ? “A. Wiest 

Q. During the entire course of your interest in 
this project on how many occasions did you talk 
to Mr. Waxberg, 1f you know? 

A. As I previously stated, I only recall talking 
to him two [205] or three times ene the early 
part of 1950. 

@. And that is the only discussions that you ever 
had with him in connection with this project? 

A. Yes. 

Q. Do you know when the application for mort- 
gage insurance was submitted ? A. Yes. 

@. When was it submitted? 

A. I would say the third, fourth or fifth of Feb- 
ruary, 1950. 

@. Where was the application filed? 

A. In Juneau, Federal Housing Administration. 

Q. By whom was it filed? Aa» Ef filedgate 

@. How did you do that? 

A., We obtained the preliminary approval of the 
National Bank of Commerce around the first or 
second of ebruary. They executed the application 
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which must come from a lender. We took the plans 
and other exhibits to Juneau. 

Q. You took them to Juneau? A. Yes. 

Q. Who accompanied you on that trip? 

A. Mr. and Mrs. Hill, Mr. Waxberg and I be- 
lheve Mr. Chiarelli. 

@. And that was early in February? 

A. Yes. 

Q. Do you recall having had any conversations 
with Mr. Waxberg prior to the time that you went 
to Juneau? [206] 

A. Yes, I believe I met him prior to that time. 

Q. Did you ever see him after that, after your 
trip to Juneau? 

A. Yes, I believe I did. 

Q. Do you know so far as your interest in secur- 
ing this loan was concerned, do you know whether 
Mr. Waxberg performed any services at all in that 
regard? 

Mr. Hepp: I object to that question. It is very 
vague and J think that it should be answered yes 
or no and if it is in the affirmative how he would 
know. I think the source of his information, I 
think it is purely an opinion and I object to it in 
its present form. 

The Court: Objection is overruled. He may an- 
swer. | 

(Thereupon the reporter read the question.) 

Mr. Sumter: Insofar as obtaining the FHA com- 
mitment or preparing the application he performed 
no services. 
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Q. (By Mr. McNabb): Now, what do you mean 
by preparing the application? 

A. This instrument together with certain ex- 
hibits that we obtained from the architects. I am 
referring only to what was delivered to our office. 

Q@. And not what was submitted with the ap- 
plication ? 

A. Yes, what was submitted to our office from 
the architectural firm which we in turn submitted 
to the FHA. 

Q. Let me ask you this, do you know who was 
solely responsible for the preparation of the ap- 
plication for an FHA loan? [207] 

Mr. Hepp: I object to the question as leading 
and suggestive. There is no evidence that there was 
anyone solely responsible and I think the question 
should be rephrased. 

The Court: I don’t see how the witness can 
answer the question, but I will permit him to try. 

Q. (By Mr. McNabb): Who would, was there 
anyone charged with the duty of preparing the 


appheation for loan? A. Our office was. 

Q. Is there any question in your mind about 
that ? A. No, there is no question. 

@. Who did the work? A. Our office. 

@. Who prepared the application? 

A. Our office. 

Q. Who filed it? A. I filed it. 

@. Did you ever request any assistance from 
Mr. Waxberg? A. Not to my knowledge. 


Q. Would you know about it if you had? 
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A. I believe I would. ; 

@. Did you ever request any assistance from 
Mr. Orsini? A. No. 

@. Did either of those persons submit anything 
to you that you used in the application ? 

A. Not that I recall. [208] 

Mr. McNabb: May we have a recess at this time, 
your Honor? 

The Court: Yes, I think it is time for a recess. 
Members of the jury, please heed the admonition 
that I have previously given to you and we will re- 
cess for ten minutes. 

Clerk of Court: Court is recessed for ten 
minutes. 

(Thereupon, at 11:20 a.m., the Court took a 
recess until 11:40 a.m., at which time it recon- 
vened and the trial of this cause was resumed.) 

The Court: The parties waive the polling of the 
jury? 

Mr. Hepp: We will stipulate that the jurors are 
present that were in this panel. 

Mr. McNabb: Yes, your Honor. 


GLENN ROY SUMTER 
the witness on the stand at the time the recess was 
taken, resumed the stand for further direct ex- 
amination. 

Q. (By Mr. McNabb): Mr. Sumter, you are, of 
course, familiar with what is required to be filed 
with that application for insurance, are you not? 

A. Yes. 


A. L. Waxberg 229 


(Testimony of Glenn Roy Sumter.) 

Q. What is required to be filed with the ap- 
plication concerning the land upon which the build- 
ing is to be constructed? 

A. You must file a statement of ownership show- 
ing where either the land is in the name of sponsor 
or is under option or it will be obtainable. [209] 

Q. And anything else concerning the land? 

A. No. 

Q. How does the FHA if you know, determine 
where the building is to be located ? 

A. As an architectural exhibit you file a survey 
which must carry the contour line usually referred 
to as a topographical survey. 

Q. Do they require anything other than a, other 
than such a survey? 

A. Not in a typical case. If there is evidence 
of slide or land erosion they might require addi- 
tional engineering data. 

@. Was any additional engineering data re- 
quired in this case with the application? 

A. Not at the time the application was sub- 
mitted. 

Q. And so far as this building, that is when I 
say this building I mean the building as represented 
by the preliminary plans, was any additional en- 


_ gineering data required by FHA? 


A. Not that I recall. 
Q. Was a, do you know whether a drill log was 


submitted with the plans or the ground was drilled ? 


| 


| 


A. Not that I recall. 
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Q. Does the application show that such a log was 
in fact submitted with the application? 

A. The application does not show it. 

Q. Is such a log required under the act? [210] 

A. Not as far as their preliminary processing is 
concerned. 

Q. Mr. Sumter, I will show you Defendant’s 
Identification C and ask you if you know what that 
is, sir? 

A. It is a copy of FHA’s commitment for in- 
surance covering the Lacey Street apartments. 

Q. Do you know when that was issued ? 

A. The latter part of February, 1950. It carries 
a date of February 24, but I don’t believe it was 
received by the bank until the latter part, very close 
to the first of March. 

@. When the commitment was issued where was 
it issued, where was it executed? 

A. In Juneau. 

@. And where was it sent? 

A. To the National Bank of Commerce in Se- 
attle. 

Q. Why was it sent to the National Bank of 
Commerce ? 

A. They were the mortgagee at that time. 


@. What was the amount of that commitment, 
Mr. Sumter? 

A. One million six hundred ninety-four thous- 
and two hundred dollars. 


Q. Was that amount of money available for the 
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construction of the building which is represented 
by these preliminary plans? 

A. That is the total amount of mortgage pro- 
ceeds available. 

Q. I know, now you didn’t answer my question. 
Was that amount of money available to build this 
building ? A. No, it was not available. 

Q. Do you know what amount of that, or what 
part of that [211] amount was not available? 

Mr. Hepp: I object to that unless this witness, 
he said this was forwarded to the First National 
Bank of Commerce or some other organization, and 
what they would loan. I believe that the best evi- 
dence would show from that organization and not 
this broker. I don’t believe he could answer that 
question unless he guesses or just heard from some- 
body. 

The Court: JI believe, Mr. Hepp, he is trying 
to determine from the witness if he knows how 
much of the commitment was available for build- 
ing purposes. He may answer if he knows. 

Mr. Sumter: Not without the project analysis 
which was issued in connection with this. 

@. (By Mr. McNabb): Did you ever see a copy 

of the project analysis? 
De A. Yes, I have a copy of the project analysis. 

The Court: If any members of the jury at any 
time can not hear it is important that you let the 
Court know because we want you to hear every- 

thing that is said and will Mrs. Templeton please 
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read back the last question and answer and we will 
proceed. 
(Thereupon, the reporter read the question 
and answer.) 

The Court: Is that satisfactory, members of the 
jury ? 

Q. (By Mr. McNabb): Do you know where that 
project analysis is? 

A. In my files. They were at the—(Interrupted) 

@. Are these your files, Mr. Sumter? Not in 
this? 

A. Those are my files but they don’t pertain to 
this project. [212] . 

@. You can produce that? 

A. Yes, I ean. 

Q. It is in Fairbanks? A. Yes. 

Q. Mr. Sumter, between the date of the applica- 
tion for insurance and the commitment or the issu- 
ance of the commitment is there anything at that 
time to be done by the sponsors or by anyone in- 
terested in securing the commitment? 

A. As a rule there is nothing to be done. Oc- 
casionally they call for additional architectural ex- 
hibits. | 

@. Was that done in this instance or do you 
know whether there was a request for any additional 
information in this instance? A. I do not. 

Q@. You do not know whether such a thing was 
done? A. No. 

«@. Prior to the issuance of a commitment would 
a sponsor or does the sponsor normally investigate 
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concerning the cost of a building, the insurance for 
which is requested ? 

Mr. Hepp: Now just a moment, sir. I am going 
to object to that. If counsel wants to ask him 
whether it was done in this instance, I don’t know 
whether what was normally done is pertinent to the 
issues before this Court. 

The Court: Objection sustained. 

Q. (By Mr. McNabb): Is there any assurance 
that a commitment will be issued [213] on the basis 
of an application ? 

Mr. Hepp: Now, I object to that. I think that is 
a matter for the offices of the FHA to give assur- 
ances rather than a broker. I object to this as this 
witness is not qualified to answer that question. 

The Court: I will permit him ¢o answer if he 
knows. 

Mr. Sumter: There is no assurance when you 
make an application that a commitment will be 
issued. 

Q. (By Mr. McNabb): Would any useful pur- 
pose be accomplished by an effort to ascertain the 
cost of the construction of this building by Mr. Hill 
prior to the issuance of the commitment? 

A. I would say yes to satisfy yourself that the 


_ project is feasible if the amount you have applied 


for 1s granted. 

@. In this case was the amount which was ap- 
plied for granted? A. No. 

Q. Do you know whether Mr. Hill sought to 
establish by investigation the cost of the proposed 
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building prior to the issuance of the commitment? 

Mr. Hepp: Now, I object to that as calling for 
hearsay. What Mr. Hill did is not a matter which 
this witness could answer to. 

Mr. Sumter: I do not know. 

The Court: He has answered he did not know. 

Mr. Sumter: I do not know. 

Mr. Hepp: I didn’t understand the answer then. 
I see. I will not move to strike then. 

The Court: It may stand. 

Q. (By Mr. McNabb): Did you recommend to 
Mr. Hill that he ascertain the estimated cost of the 
construction of the building prior to the issuance of 
the commitment? 

A. Ido not recall doing so. 

@. Did you normally do that? 

Mr. Hepp: Now, I object to that, what was done 
in normal instances. 

The Court: Sustained. 

Q. (By Mr. McNabb): Would you have, would 
that have been a part of your normal duties as an 
employee and the person engineering the issuance 
of such a commitment? 

Mr. Hepp: Now, just a moment, sir. I object to 
the question as speculative. He can state whether 
or not he did that in this instance. What he would 
have done as a matter of normalcy is not pertinent 
to the issues before this Court. 

The Court: Sustained. 

Q. (By Mr. McNabb): Do you recommend to 
other sponsors that they ascertain prior to the time 
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the commitment that they determine the cost or 
[215] estimated cost of the building? 

Mr. Hepp: I object to the offer in evidence, 
merely repetitious as previously questions that have 
been asked, not pertinent to the issues here. 

The Court: Objection sustained. 

@. (By Mr. McNabb): In determining the 
amount of money for which a loan, for which in- 
surance is granted or permitted, do you know how 
the FHA people arrive at the figure at which is in- 
dicated on the commitment? 

Mr. Hepp: Just a moment, sir. I object to that 
as not calling for a proper offer from this witness, 
how the FHA does something, and I don’t think 
it is pertinent to the issues before this Court. He 
ean ask him whether it was done in this instance. 
I think that covers the field. 

The Court: If he knows he may answer the 
question. 

Mr. Sumter: Quantity estimate is made by their 
architectural department. 

Q. (By Mr. McNabb): By whose architectural 
department ? 

A. FEFHA’s architectural department, sent to their 


evaluation department and then to the mortgage 


q 
i 


eredit department to determine the value of the 
land, the capitalization of the rentals and so forth 
and mortgage credit to determine the financial 
soundness of the project. [216] 


Q. Do you know whether or not there was at the 
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time that this commitment was issued a maximum 
amount established by the FHA per unit? 

A. Yes. 

@. Do you know that amount? 

A. Ten thousand eight hundred plus ten percent 
of that amount for other income producing space 
which is usually of a commercial nature. 

@. Was there such other space proposed in this 
building ? A. Yes, there was. 

@. So it would be ten thousand eight hundred 
dollars plus ten percent? A. Yes. 

@. That amount to eleven thousand eight hun- 
dred eighty dollars? A. Yes. 

®. You know how many units were planned for 
the, or anticipated in this building now under dis- 
cussion ? 

A. As TI recall there were a hundred forty some. 

@. Did Mr. Waxberg ever discuss with you his 
bonding capacity as a, as the contractor on this pro- 
posed building ? 

A. I do not recall having any discussions with 
Mr. Waxberg concerning it. 

@. Did you discuss his bonding capacity with 
anyone ? 

Mr. Hepp: I object to that. I don’t think that 
is [217] pertinent here. Certainly no foundation 
for any kind of conversation that would bind either 
of the parties here. 

The Court: Counsel hasn’t gone far enough yet 
to permit me to know who was present and so forth. 
He may answer. 
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Mr. Hepp: Just yes or no then. 

Mr. Sumter: That wasn’t the question. 

Q. (By Mr. McNabb): Did you discuss Mr. 
Waxherg’s bonding capacity with Mr. Hill? 

A. Yes. 

Q. Do you know where that conversation took 


place? A. In Seattle. 
Q. Did you ever see a copy of a financial state- 
ment of Mr. Waxberg? A. Yes. 


Q. I will show you Defendant’s Identification 
F and ask you if you know what that is, please. 
Would you like me to take these? 

A. This is a copy of the financial statement of 
Mr. Waxberg delivered to our office. 

Q. Mr. Waxbere delivered that to your office? 

A. Yes. 

@. How much of a bond was required, or let me 
ask you this, was there a contractor’s bond required 
under the section of the act which was, under which 
the loan was proposed here? [218] A. Yes. 

Q. How much bond? 

A. Not less than ten percent of the amount of 
the construction contract. 

Q. How much of a bond or on the basis of that 
financial statement could Mr. Waxberg have re- 


_ ceived the required bond in this case? 


Mr. Hepp: Now, I object to that. I don’t believe 


_ this witness is able to answer that. What bonding 
: companies will bond a contractor for is certainly 
_ not known by one man. Each company answers it- 
self as to what it will bond and I object to the ques- 
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tion as highly unfair. He can state what he would 
bond Mr. Waxberg for. 

The Court: Well, he is not in the bonding busi- 
ness as I understand it. I will sustain the objection. 

Q. (By Mr. McNabb): Are you in the bonding 
business, Mr. Sumter? A. Yes. 

@. How many companies do you represent or do 
you approach as regards bonds of this type? 

Mr. Hepp: Now, I object to the question. How 
many companies does he approach. I don’t under- 
stand what that means. Hither he is an agent for 
a company or not. 

The Court: Yes, let’s determine what he does in 
respect to bonds. [219 | 

Q. (By Mr. McNabb): What do you do in re- 
spect to bonds? 

A. We submit them to insurance carriers. 

@. Normally, Mr. Sumter, does a company who 
writes bonds of the type here required grant to an 


agent the authority to bind it? A. No. 
@. Is a part of your business, that of securing 
bonds of this nature? A. Yes. 


Q. How many different companies do you write 
bonds with? 

Mr. Hepp: Now, I object to that question. I 
don’t know what he means by writing bonds with. 
You mean sign the bond? 

The Court: I don’t understand it. I will sustain 
the objection. 

Q. (By Mr. McNabb): With how many, with 
what number of bonding companies do you transact 
business ? 
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Mr. Hepp: I object to that unless he defines 
what he calls transacting business. Buying a piece 
of stationery would be transacting business. 

The Court: I think, Mr. McNabb, you should 
develop first the type of business that he does 
transact and then you can later go into the num- 
ber. It isn’t clear to the Court whether the witness 
on the stand is an agent of bonding companies, 
whether [220] he procures them for others and 
what he does do and I think the jury should know. 
You may proceed. 

Q. (By Mr. McNabb): Do the companies which 
write bonds as the one of the type required under 
608, do those companies grant to agents the au- 
thority to write bonds? 

Mr. Hepp: I object to that. This witness can 
state if he has any authority from any company, 
but companies that write bonds and how they write 
them and who are their agents are certainly not 
relevant to the issues of this trial nor is it within 
the possible knowledge of this witness. He can state 
that he is an agent. 

The Court: Objection sustained. 

Q. (By Mr. McNabb): Are you the agent for 

any bonding company? A. Yes. 

@. What company? 

A. Eight different insurance companies. 

Q. Will you name them, please? 

A. Continental Casualty, USF & G, General, 
United Pacific, Hartford, Firemen’s, Pacific In- 
demnity. 
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Q. Do those companies write bonds of the type 
required under 608? A. Yes. 

Q. Do you know their requirements before writ- 
ing the bond? [221] 

Mr. Hepp: I object to that as too general a ques- 
tion. 

The Court: I think further, Mr. McNabb, you 
might show how long he has been such an agent. 

Mr. Hepp: I would lke also to be shown just 
exactly what constitutes an agency. 

The Court: Very well. Proceed. It is now twelve 
o’clock or a little bit past. Maybe it is a good time 
for the noon recess and members of the jury, I 
admonish you to heed the ‘admonition I previously 
have given to you not to discuss the subject matter 
of this trial with anyone; nor among yourselves; 
and not to express any opinion until the case is 
finally submitted to you. 

Clerk of Court: Court is recessed until two 
o'clock. 

(Thereupon, at 12:04 p.m., a recess was taken 
Wet ie2 OOM men) 


Afternoon Session 
(The trial of this cause was resumed at 2:00 
p-m., pursuant to the noon recess.) 
The Court: Parties wish the jury polled? 
Mr. McNealy: We will stipulate that they are 
all present, your Honor. 
Mr. McNabb: We will so stipulate. 
The Court: Very well. You may proceed. 
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the witness on the stand at the time the recess was 
taken, [222] resumed the stand for further direct 
examination. 

Q. (By Mr. McNabb): Mr. Sumter, were you 
able to find a copy of the project analysis? 

A. Yes, I was. 

Q. Would you show that to me, please. Could 
you remove it from your files. How did this instru- 
ment come into your possession, Mr. Sumter? 

A. It was delivered to us from the National 
Bank of Commerce. 

Mr. Hepp: I didn’t hear the answer, sir. 

Mr. Sumter: It was delivered to our office from 
the National Bank of Commerce, Seattle. 

Clerk of Court: Defendant’s Identification G. 

(Project Analysis was marked -Defendant’s 
Identification G.) 

Q. (By Mr. MeNabb): By whom was this in- 
strument prepared ? 

A. By the Juneau office of the Federal Housing 
Administration. 

Q. Do you know when it was received by the 
bank? 

A. The latter part of February or the first of 
March, 1950. 

@. Was that in company with other documents? 

A. It was sent along with the, or the commit- 
ment for insurance and breakdown on the reserves 
and replacements. [223] 

Q. Do you know whether this instrument is 
signed ? 
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A. Yes, it is a signed copy. : 

@. Are you familiar with the signature that is 
on it? A. No, I wouldn’t. 

Q. If you see the signature you will know whose 
it is? A. Yes. 

Q. Now, [ will show you the Defendant’s Identi- 
fication G, ask you for what purpose is that pre- 
pared ? 

A. Itis the basis upon which the commitment is 
issued. 

Q. Does that instrument indicate the amount of 
money that would have been available to construct 
the building the basis of which are these prelimi- 
nary drawings? A. Yes. 

@. How much money would have been available 
to construct the building? 

A. May I explain it? I mean I can’t just pull a 
figure out. 

Q. Yes, of course. I think the Court would ex- 
pect you to or desire that you do that, would you 
not? 

The Court: I don’t know just what he wishes to 
explain. 

Mr. Sumter: I was asked the amount available 
for construction. 

The Court: Yes. Can you determine that from 
that document? 

Mr. Sumter: Yes, I can, your Honor, but I would 
have [224] to start with the mortgage figure and 
deduct items which they set aside and are not 
available. 
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The Court: Then you may proceed and so ex- 
plain it to the jury. 

Mr. Sumter: The mortgage was in the amount 
of one million, six hundred ninety-four thousand, 
two hundred dollars. From that amount they de- 
duct a hundred thirteen thousand, two hundred 
sixty-four dollars, which they classify as carrying 
eharges and financing expenses. It is made up of 
interest during construction, taxes and so forth. 
Then from that figure you would also deduct the 
architect’s fee which in this case was eighty thou- 
sand one hundred nineteen dollars. Deducting those 
two amounts from the one million six hundred 
ninety-four thousand two hundred you would arrive 
at the funds available for construction. 

Q. (By Mr. McNabb): And what amount was 
that that deductions having been made or is it com- 
puted there? 

A. It is not computed. You would have to com- 
pute it. It would be roughly a million five. 

@. And that under this commitment is the maxi- 
mum amount that could have been used to construct 
the building if all of the other charges and expenses 
had been paid? 

A. From mortgage proceeds, yes. 

@. Mr. Sumter, at the time that you submitted 
the application for the loan for the insurance, of all 
of the items that you [225] submitted, had Mr. Or- 
sini assisted you in preparing or compiling any of 
that information? 

A. None of it that went through our office. 
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Q. Did you submit the financial statement of 
Mr. Waxhberg to any bonding company ? 

Mr. Hepp: Now, I object to that question. I 
don’t think that that is relevant or pertinent here. 
This man says that he was not authorized to issue 
bonds. 

The Court: He may answer. 

Mr. Sumter: Yes, I did. I submitted it to three 
companies. 

@. (By Mr. McNabb): Was a bond issued on 
that application ? 

A. We did not submit it for, to obtain a bond 
but to determine whether or not they would accept 
the application for a bond. 

Q. Did you receive a response to your inquiry? 

Mr. Hepp: Just a moment, I object to that as 
pure hearsay. Not within the knowledge of this 
witness. 

The Court: He can state whether he received a 
response, just yes or no. 

Mr. Sumter: Yes. 

@. (By Mr. McNabb): What was that response ? 

Mr. Hepp: I object to that as hearsay. [226] 

The Court: It is not the best evidence. Sus- 
tained. 

Q. (By Mr. McNabb): Do you have any cor- 
respondence in your file to indicate the response? 

A. No. I had a diseussion with Mr. Hill. 

Q. But you have not with yon— (Interrupted) 

A. Ihave no correspondence regarding the bond. 
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Q. Do you know whether a bond was ever issued 
to Mr. Waxherg? 

A. Not to my knowledge. 

Mr. McNabb: You may take the witness. 


Cross Examination 

Q. (By Mr. Hepp): Mr. Sumter, I understand 
you to say there was a commitment issued in this 
instance ? A. Yes, there was. 

Q. Does it follow from that that a bond is not 
necessary as of the time of the commitment, for a 
commitment ? 

A. A bond is only needed at the time of closure. 

@. But actually the issue of bonding of Mr. 
Waxberg was not of any immediate importance for 
the acquisition of a commitment, is that right, sir? 

A. It had nothing to do with the issuance of the 
commitment. 

Q. Had nothing to do with it at all? 

A. No, sir. 

Q. How large is your firm that you work with 


or for? [227] A. In what respect? 
@. In number of personnel? ie OLX: 
@. There are six people employed? 
A. Yes. 


Q. And principal portion of your business dur- 
ing the periods of time which you have covered in 
your direct examination were in processing FHA 
applications or applications for FHA mortgage in- 
surance ? 

A. I would say a good fifty percent of it. 
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Q. About fifty percent of it. You are not a 
money loaning institution yourself? 

A. Yes, we are. 

q. You are? A. Yes. 

Q. Did you consider loaning money on this proj- 
ect? A. No. 

Q. You brokered the matter, I believe you testi- 
fied to? A. Yes, sir. 

Q. Just what is a broker, sir, in the sense that 
you use the word here? 

A. You originate and obtain interim financing 
and permanent financing. 

@. In an instance such as the case at bar here, 
that is to say this application which was made to 
the FHA, you did the work of compiling the infor- 
mation on this application and submitted it [228] 
to the FHA, your firm did that? A. Yes, sir. 

Q. Now, where do you get all your information 
for compiling that? 

A. Well, the architectural exhibits are obtained 
from the architect. The miscellaneous exhibits are 
usually obtained from the sponsorship. 

Q. Actually, Mr. Sumter then Mr. Waxberg 
could have done a considerable amount of work for 
the architect and still you would have had no di- 
rect dealing with Mr. Waxberg, is that, could that 
not have been? 

A. That could have been, yes. 

Q. The fact that you only had two or three con- 
versations with Mr. Waxberg or in fact no conver- 
sations at all has no bearing on whether or not he 
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did work which directly or indirectly assisted in the 
filing of this application, is that true? 

A. I believe I stated the work would have had 
to have been done prior to February the 4th. 

Q. Sir? 

A. I believe I clarified that that the work would 
have had to have been done prior to February 4th, 
1950. 

Q. For this application? A. Yes. 

Q. Is it your experience customary for builders 
to work with architects in the compilation of data 
to submit plans and [229] specifications for a pro- 
posed building for which government insurance is 
applied for? 

A. In most eases the builder is the sponsor. 

Q. In most instances the builder,is the sponsor? 

A. Yes. 

Q. Nothing unusual about Mr. Waxberg having 
been a builder here in this instance and, therefore, 
a sponsor? A. No. 

Q. Could have done, so far as you know could 
have done quite a bit of work together with the 
architect in getting the material that you needed, is 
that right, as far as you know? 

A. Yes, prior to February 4th, 1950. 

Q. Mr. Sumter, how long does it generally take 
you to, or did it during the days of FHA how long 
did it usually take you to process an application 
into the FHA for mortgage insurance ? 

A. A week to ten days. 

Q@. A week to ten days. That 1s when all the 
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material was ready to go or when, what period of 
times does that contemplate ? 

A. I would say, well, I would say from the time 
we first discussed the case and its going to be de- 
veloped it will take a week to ten days to get the 
architectural exhibits and the other information 
processed through our office or through the bank. 

Q. You mean an architect can draw plans, figure 
out a building, draw plans like this in a week? 

A. A week to ten days. [230] 

@. A multiple story building? 

A. Yes, keeping in mind that those are not any 
more than an outline of the plan and an outline of 
the specifications. 

Q. Well, how are the original figures for which 
an application is made determined then? I hear the 
figure one million six or seven hundred thousand 
dollars which you referred to, the application; how 
is that figure arrived at? 

A. At the time this was processed the maximum 
loan in the Territory on this type was ten thousand 
eight hundred dollars per unit and it was quite gen- 
erally felt that it was far below the cost in the 
Territory so I believe this figure was merely a pro- 
jection of the ten thousand eight hundred per unit 
times the number of units proposed plus an allow- 
ance for commercial space. 

@. As of January of 1950 had you done very 
much business in the Territory of Alaska? 

A. Oh, we had had about fifteen to eighteen 
million. 
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Q. Fifteen to eighteen million? 

A. Yes, sir. 

@. I don’t understand the figure, you mean as 
an aggregate of— (Interrupted) 

A. Mortgage loans. 

@. Applications for mortgage loan insurance? 

A. Mortgage loans placed, yes. 

Q. Did, did Mr. Hill assist you in any way in 
the making out of this application? [231] 

A. Not in making out the application. He sup- 
plied the exhibits which we needed. 

@. Would it have been entirely possible that Mr. 
Orsini may have supplied Mr. Hill with lots of the 
information that he in turn tendered to you in the 
form of exhibits or material that would be made 
into exhibits? 

Mr. McNabb: Object to that until such time as 
the proper foundation has been laid for it. 

Mr. Hepp: I believe, your Honor, it is directly 
in point of the direct examination. 

The Court: He may answer. 

Mr. Sumter: I wouldn’t have any knowledge as 
to the source of these exhibits. 

Q. (By Mr. Hepp): What kind of information 
did Mr. Hill submit to you? 

A. Information that took probably five minutes 
to obtain up here. It is a zoning letter, a picture, a 
city map. 

Q. A survey? 

A. No, I believe the survey was furnished us 
through the architects. 
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Q. Mr. Hill didn’t furnish that? 

A. No, it is part of the architectural dts. 

Q. Is there a financial statement of Mr. Hill as 
a part of this transaction? A. Yes. [232] 

Q. Do you get those in five minutes, Mr. Sum- 
ter? 

A. I believe the financial statements of both Mr. 
Hill and Mr. Waxberg were delivered either at the 
time of our original meeting or shortly thereafter. 

Q. I don’t believe you responded to my ques- 
tion, do you get up financial statements in five min- 
utes? You stated that Mr. Hill tendered the infor- 
mation to you that he could have obtained in five 
minutes. Now, I was just asking you a little bit 
more along those lines. 

A. It all depends how you conduct your busi- 
ness. 

Q. Well, has it been your experience that people 
get financial statements up in five minutes? 

A. These statements were over thirty days old. 

Q. I don’t mean to be critical, Mr. Sumter, what 
I want to find out is what kind of information it 
was necessary for Mr. Hill to tender to you, the 
necessary information for you to make up an ap- 
plication and whether or not that could have in- 
volved such special services as a builder and a man 
like Mr. Orsini, if you know him? 

Could it have involved them? 

Yes, 

Well, I imagine it could have. 

They could have spent quite a bit of work 


OPO - 
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in getting the material which Mr. Hill supplied to 
you which culminated in your application to the 
FHA, is that right? [233] 

A. Other than the financial statements I would 
say no. 

Q. On which of these documents, Mr. Sumter, 
is there a listing of those exhibits which are neces- 
sarily accompanying? 

A. It is application for mortgage insurance. 

Q. Now of, I believe you read this list off once, 
list of exhibits. Now, I will read them through and 
you state which of these you compiled yourself and 
which you relied upon other people to give you. 

The Court: Pardon me, counsel, what exhibit 
is that? 

Mr. Hepp: This is Defendant’s Identification B, 
entitled application for mortgage insurance. 

Q. (By Mr. Hepp): There is a legal descrip- 
tion, did you get that yourself or your company, 
Mr. Sumter, or was that supplied to you? 

A. That was supplied to me. 

@. Letter re ownership? 

A. We prepared that. 

Q. You prepared that. On your own informa- 
tion or information that was given to you by Mr. 
Hill? A. Mr. Hill’s information. 

Letter re zoning? 

Supplied by Mr. Hill. 

Photographs? 

Supphed by Mr. Hull. 

City map? [234] A. Mr. Hill. 


OProOore 
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Q. I see here FH 21 A Department of Labor 
form? 

A. That was prepared by the architects, prevail- 
ing wage. | 

«). Personal financial credit statement? 

Ae Mr. Aull. Mr. Waxherg. 

Ore Ori testis Hi? 

A. We prepared that. 

@. And four architectural exhibits? 

A. Supplied by the architects. 

Q. in your experience as a mortgage processor, 
Mr. Sumter, haven’t you found that a builder has 
to rely quite a bit on quite a few tradesmen and 
crafts in order to compile the information that you 
require of him in order to successfully process an 
application, In your experience ? 

A. I don’t believe so at that time. 

@. Why is it then that builders are often spon- 
sors if they are not necessary ? 

A. I didn’t say a builder wasn’t necessary. 

@. As of the time of the commitment? 

A. Well, then I misunderstood your question. 
You asked if it was necessary to contact all the 
subs. 

Q. Oh, I don’t believe I asked you that ques- 
tion, sub-contractors ? 

A. I misunderstood you. 

Q. Talking about the people that get up finan- 
cial [235] statements, zoning maps, general build- 
ing plans, ideas, all those things which make up a 
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man’s mind that he comes to you and decides he 
wants to build a building? 

A. Well, their mind is usually made up before 
they come to me. 

Q. Has it been your experience that builders 
are often sponsors by reason of the fact that they 
have been a very center part of that mind making 
before they come to you? 

A. Well, as I stated before in ninety-five per- 
cent of our cases the builder is the sponsor. 

Q. In this instance if you hadn’t had another 
sponsor with Mr. Hill you would have been unable 
to get a mortgage as I understand Mr. Hill’s fi- 
nanees were not adequate in themselves, it that 
right? 

A. His cash position wa snot adequate. His fi- 
nancial statement was adequate. 

Q. Well, is it reasonable to believe that by rea- 
son of the fact that there is a co-sponsor on there 
that it served some purpose ? 

A. I searched through my records. I don’t find 
where Mr. Waxberg’s financial statement went to 
Juneau. 

Q. Why then was Mr. Waxberg a co-sponsor 
on this if you know? 

A. Because of his participation of builder’s fee. 

Q. It would be highly speculative, would it not, 
Mr. Sumter, [236] to say that the commitment 
would have been issued had he not been on there, 
be highly speculative to guess what the FHA might 
have done under those circumstances? 
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A. It was re-issued without his name on it. 

@. Iam not talking about a re-issue. J am talk- 
ing about this issue? 

A. Could I have the question read. 

(Thereupon, the reporter read the question.) 

Mr. Sumter: No, I would not say it would have 
been highly speculative. 

Q. (By Mr. Hepp): Just went along for the 
ride. No particular point in being on there except 
they decided to type his name in. Is that what you 
are asking this jury to believe? 

A. I don’t believe that is what you asked me. 

Q. Well, in the course of your direct examina- 
tion it seems as though numerous statements came 
from you indicating that you had had little or no 
conversation with Mr. Waxberg, that his position in 
this matter or purpose or usefulness was not very 
apparent and I would merely like to find out for 
my own satisfaction possibly for the jury, whether 
or not Mr. Waxberg served any useful purpose in 
this application for this commitment for Mr. Hill, 
in your opinion? 

A. I believe, sir, what I said was that I had no 
knowledge of work that he might have done. [237] 

Q. Could have done a lot? 

A. He could have. 

@. Been very instrumental in the procurement 
of this whole thing? A. What whole thing? 

Q. The commitment, the ultimate issuance of a 
commitment? 

A. No. Prior to the presentation of the com- 
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mitment or the application yes, he could have been. 

Q. JI mean the commitment is issued on the basis 
of an application? 

A. That is true. You said base. 

Q. I will rephrase it, use the word application? 

A. Yes. 

Q. Mr. Waxberg could have been very useful 
possibly even indispensable in compiling the infor- 
mation, getting the application ready for filing? 

A. You mean the exhibits of the application ? 

Q. Yes. 

A. That would be possible. 

Q. Possibly even Mr. Orsini did some very valu- 
able and essential work? 

A. I haven’t any idea what Mr. Orsini did. 

Q. He could have as far as you know? 

A. I don’t know what Mr. Orsini does. 

Q. I believe you testified that you, one of the 
purposes which you serve the public, or I should 
say strictly a portion [238] of the public in terms 
of your clientele is to screen applications so that 
project sponsors would not go ahead if it were un- 


feasible. A. That is true. 
Q. Did you screen this project? AL Yes, 
Q. And it went ahead though to the point of 
making application for the loan? A. Yes. 


Q. Now when did, if you know, the FHA as it 


applied to Alaska, Public Bill 608 I believe it has 


been referred to here— (Interrupted) 
A. Title 6, Section 608. 
Q. Is that in force now? A. No. 
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Q. When did it cease to exist? , 

A. JI believe the last day of February, 1950. 

Q. This then if I am to judge by the dates that 
have been mentioned in this cause slid under the 
deadline so to speak? 

A. So far as 608 was concerned, yes. 

@. Now, did this commitment which was issued 
by the FHA, we are talking about, was that used 
in any way, of any ultimate commitments that 
might have been given to Mr. Hill for the building 
of any building such as the Polaris Building? 

A. It was extended, I believe, for a year before 
it was reprocessed. [239] 

Q. If that commitment had not been obtained 
could Mr. Hill have procured an FHA loan to build 
the Polaris Building? A. Yes. 

@. After the deadline? 

A. That is only a portion of the housing act. 

Q. Oh, I see, but did you go through under the 
same, in other words was there a new commitment 
issued or was there a revised commitment issued, 
if any? 

A. It was a revised commitment. 

Q. It was actually a revision of the original on 
which Mr. Waxberg was the sponsor, is that right? 

A. Yes, I believe they referred to it as an 
amended commitment. 

Q. Now, Mr. Sumter, after you had made up 
this application for Mr. Hill conceivably stopping at 
that point, had you earned any fees at that point? 

A. No. 
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Q. With Mr. Hill? Ago: 

@. What was the arrangement with Mr. Hill 
for your pay or do you work for free? 

Mr. McNabb: Just a minute, I am going to ob- 
ject to that as having no bearing on the issues of 
this case, Improper cross examination. 

The Court: I can’t see the bearing. I will sus- 
tain the objection. [240] 

Q. (By Mr. Hepp): I think in the course of 
your testimony you said that no drill log was sub- 
mitted ? 

A. I said to my knowledge there was no drill 
log submitted at the time the application was sent 
in. 

Q. That would be to the FHA? 

eee that is ment. 

Q. Your statement was confined ™ that? 

A. Yes. 

Q. Would you be in a position to state that no 
drill log was necessary for the architect to com- 
pile the information that you deemed necessary 
to put in the application? 

A. For the preliminary plans I would doubt if a 
drill log was necessary. 

@. Are you acquainted with that subject mat- 
| ter? A. Yes 

Q. Just what does an architect supply to you 
when you make an application for FHA, Mr. Sum- 
ter? 

A. In the way of architectural exhibits? 
Q. You mean like this. 
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A. Is that what you are asking? 

Q. I mean what does he supply you ines 

A. Supplies me with what, with a preliminary 
set of plans and an outline of specifications. 

Q. Is it in your mind that a building can be 
designed even preliminarily to the extent which 
these plans show without having [241] some con- 
cept of the foundation that is necessary to support 
the building and the costs? A. Yes. 

Q. They are not a factor? 

A. The survey is a factor. 

Q. I am talking about the foundation of the 
building ? A. Is it possible to? 

Q. To even get a summary idea of construction 
costs or building size within a limited budget with- 
out knowing foundation information ? 

A. Foundation information is usually obtained 
after the FHA commitment is issued. 

@. It is also a necessary part of an architec- 
tural, architects necessary information for draft- 
ing and designing a building though, is it not? 

A. Definitely, especially in soil conditions such 
as you have up here. 

Q. Where there may be permafrost or glacial 
conditions under the surface. Very important? 

A. Yes, but not at that stage. 

Q. Well, precisely just what is done when people 
plan to build a building and get a mortgage fin- 
anced, how far do they usually go in their plans up 
to a point where you designate, or do they generally 
formulate the whole building, or do you know? 


| 
| 
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A. Until the plans have been processed through 
FHA you [242] hardly know what you are going 
to build. If you will look on the back of your com- 
mitment you will see twenty or thirty some items 
that require corrections to the plans. Also you will 
see an item there regarding foundation. There is 
no allowance given by FHA beyond a normal foun- 
dation. 

Q. Sir? 

A. Isay there is no allowance given in costs by 
FHA beyond the normal foundation. 

Q. But that information may have been ex- 
tremely critical to Mr. Hill in deciding whether he 
wants to build a building or to an architect who is 
advising him whether or not the building he con- 
eeives is feasible? 

A. I would say it would be impossible for the 
architect to complete his plans without finding out 
what is in the ground. 

Q. <A drill log then, Mr. Sumter would, is not a 
useless piece of information, is it? 

A. Certainly not. 

Q. <A very necessary part of information at one 
phase or another, one stage or another of the build- 


ing? 


A. That is the start of the building. 

Q. Where are you staying here in Fairbanks? 
A. Over at the Polaris. 

Q. Are you guest of the Hills? 

A. Yes, I am. 

Q. I believe you made a statement that it was 
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something in [243] terms of not necessarily, to get 
government insurance on a mortgage, that private 
capital is available. for building large buildings or 
some words to that effect; in other words whether 
or not the FHA, REC or some other government 
money, I think that counsel used, you indicated in 
an answer or did you that government money is not 
indispensable in building a building; that brokers 
do farm out loans or arrange for loans that are not 
necessarily FHA financed or guaranteed ? 

A. Well, to clarify what I thought was asked 
me, whether or not FHA invests or lends money in 
connection with these loans, which is not the case. 

Q. No, I don’t believe that was my question. I 
will rephrase the question to you. Have you ever 
brokered a loan at a level of one and a half million 
dollars or more without a guarantee up here in the 
Territory of Alaska? _ A. No, sir. 

Q@. FHA, REC or some government source was 
virtually indispensable in Mr. Hill’s financing and 
building up here then of the size and magnitude 
which he contemplated ? 

A. The insurance was necessary. 

@. The insurance? A. FHA. 

Q. Well, that is sort of a guarantee the gov- 
ernment guarantees that the money loaner will not 
lose or at least a certain percentage of his money 
or something? [244] 

A. Well, it is FHA insurance as against the 
GI or veterans guarantee. 

Q. But you have never brokered a loan of that 
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magnitude without having a government guarantee 
of some sort, insurance, I mean government money 
as 1t is sometimes loosely referred to? 

A. Without insurance. We have sold many loans 
up here with insurance to private lenders but only 
with insurance. 

@. But they all involved a government agency 
at one way or the other at the level of a million and 
a half or more, is that right, the ones you have 
had experience with? A. Yes, sir. 

Q. Would you undertake to process financing 
a building through a money lending organization of 
a million and a half dollars for the type of build- 
ing which Mr. Hill conceived and planned without 
going to a government agency beforehand and ob- 
taining a commitment; would you undertake that 
project if somebody were to come into your office 
and say, I would like to buy a million dollars and 
a half, or ninety percent of a million dollars and a 
half to build a building up in Fairbanks; do you 
think you would, you could farm that loan out un- 
less a government insurance or government guar- 
_ antee of some sort? Aa Ldosnot 


_ Q. The participation of government is indispen- 

sable? 

A. In the Territory, I would say yes. 

Q. To Mr. Hill as well as others? [245] 

A. Yes. 

Mr. Hepp: I believe that is all the questions we 
have of this witness. 
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Q. (By Mr. McNabb): Mr. Sumter, I believe 
that in Mr. Hepp’s examination, or cross examina- 
tion he asked you a question substantially as fol- 
lows. Could not Mr. Waxberg have supplied infor- 
mation which was very useful or practically indis- 
pensable which was submitted with the application. 
What information could Mr. Waxberg have col- 
lected which was practically indispensable ? 

A. It would have to be in connection with the 
plans. 

Q. What could that have been, sir? 

A. Well, I really don’t know. 

@. You have no way of knowing? 

A. I have no way of knowing. 

Q. At what stage of the proceedings do the costs 
of construction become important? 

A. After the commitment is issued and you meet 
the requirements of FHA. 

Q. And only then? 

A. Prior to that date your costs have little 
meaning except the feasibility of erecting the build- 
ing. 

@. At the time of the preparation of the pre- 
liminary plans, preliminary specifications up to that 
times does the architect make any estimate of the 
cost of construction? [246] 

A. I notice on the application they list under 
“A” architectural exhibit trade payment breakdown. 
I don’t have a copy of it and I really don’t know 
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how it was prepared, but it would parallel the ap- 
plication figures. 
Q. But let me ask you this, until such time as 
there is a commitment issued so that you then know 
how much money is available costs of construction 
are not critical, are they? x Nor 
Q. Was there another section of the, or another 
applicable act under which this building could have 
been constructed ? A. Yes. 
Q. Did it expire on the 28th of February of 
1950? 
A. It is part of the permanent housing legisla- 
tion and it is still in effect. 
Q. And that would have covered this building 
as well? A. Yes. 
Q. Mr. Sumter, at the time of the preparation 
of the final plans for a building is a drill log of the 
ground, of the location of which the building is to 

be constructed an important item? 
} A. At the time the final plans are being pre- 
pared ? 

Q. Yes. A. Definitely. 

Mr. Hepp: Excuse me, your Honor. I am going 
_ to object to that unless he states important to whom. 
I don’t understand. It is a very general question. It 
may be extremely important to [247] the architect 
and an absolute matter of indifference to a broker. 

The Court: I believe the objection is well taken 

and the important to whom should be emphasized 
in the question. Objection sustained. 
Q. (By Mr. McNabb): I believe you made some 


| 
| 
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statement concerning FHA allowing only a specified 
amount for foundation, is that true? 

A. I believe what I said is that they disallow 
any excess costs of foundation beyond that of the 
normal. 


Q. So then in the preliminary plans which are 
submitted with the application all that is necessary 
is a plan which is made in conformity with FHA 
requirements which is universal throughout the 
United States and Alaska? 

A. No, it is not that universal. It is in areas 
covering certain groups of states. 

(). Then for so long as the preliminary plans 
are in conformity with the requirements for the 


particular area that is all that is necessary? 

A. Yes. 

@. And regardless of the condition of the ground 
for so long as the original plans meet the FHA re- 
quirements that is all that is necessary ? 

A. In so far as preliminary plans are concerned. 

@. And the actual condition of the ground does 
not become important until such time as final plans 
are in preparation, is [248] that true? 

Pee lhaiis richt, 

@. Consequently the conditions of ground upon 
which this building was to be constructed was not 
important to anyone in the preparation of the pre- 
liminary plans? 

Mr. Hepp: I object to that, your Honor. This 
is a redirect examination and that is a, I mean it 
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ealls for a yes or no answer. We object to that 
form of a question. 

The Court: Sustained as leading and suggestive. 


Q. (By Mr. McNabb): Was a drill log of the 
property upon which this building was to be con- 
structed necessary or essential to the preparation 
of the preliminary plans? AAN of, 


Mr. McNabb: We have no further questions. 


Recross Examination 

Q. (By Mr. Hepp): Mr. Sumter, now FHA, if 
FHA disallows excess costs and foundation which 
necessarily would be a matter of additional private 
financing of a builder wouldn’t the idea of founda- 
tion costs be of utmost importance to a builder in 
terms of feasibility whether he is going to go ahead 
if he has to carry the excess costs as a matter of 
_ private financing, you say it being disallowed, the 
excess ? 

A. It would certainly be of interest to someone. 

Q. To the builder, to Mr. Hill would it be? 

A. Whoever was going to pay for it I would say. 

@. Well, in the case of the building, of Mr. 
Hiull’s building who would pay the excess costs over 
and above that which the mortgage money would 
' cover as guaranteed by the government or insured 
by the government, wouldn’t Mr. Hill be paying 
_ for them? A. Yes, certainly. 
Q. Wouldn’t it be of utmost importance to him 
_ to know whether there were going to be excessive 
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costs before he even so far as bothered to start an 
application ? 

A. The theory of preliminary processing is to 
hold the costs down to the sponsorship until they 
obtain a commitment. 

Q. Well that, sir, may be your part of this whole 
thing, but projecting it from Mr. Hill’s point of 
view, would your answers be the same as to what is 
important? I am gathering that you deem important 
those things which you need to get an application 
through, that is something a little bit different or 
maybe than what Mr. Hill wants to know before he 
decides to even pay you or anybody else to run 
through an application and go through the fuss of 
trying to get a commitment, is that not right? 

A. Well, I don’t know what Mr. Hill deems im- 
portant. 

@. Your answers are confined then to just what 
you need as a broker and not what is necessarily 
needed in a project like this, is that right? 

A. I deem those things important that are 
needed for the [250] processing of the application. 

@. There may be many other things that are 
very important to Mr. Hill? 

A. That could be very true. 

Q. Now, you say there is another section under 
which this building could have been built; why 
didn’t you use that instead of revising this original 
commitment ? 

Mr. McNabb: I object to that as not being proper 
recross examination; not within the issues. 
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The Court: Overruled. He may answer. 

Mr. Sumter: The matter of fees. He paid three 
and a half per thousand for the processing of this 
application. In order to switch to a Section 2070 he 
would lose his entire fee. Also the charter under 
which the 608’s were controlled by the Federal 
Housing Administration was far more lenient than 
the charter under Section 207. 

Q. (By Mr. Hepp): Do you know what three 
percent of this building would amount to? 

A. I am sorry, three-tenths of one percent. 

@. How much would that amount to? 

A. Around forty-eight hundred dollars. 

Q. Forty-eight hundred dollars, and you say in 
addition to that the law under which the original 
608 was considerably more lenient? I ‘didn’t quite 
understand you. [251] 

A. The charter that the FHA requires was far 
more flexible as to how you operate under 608 than 
it is under Section 207. 

Q. How you operate the building or operate 
what? 

A. These projects are controlled by the owner- 
ship of stock, preferred stock held by the Federal 
Housing Commission. They exercise controls over 
_ the operation through the ownership of this stock 
and as such he injects certain controlling articles 
into the charter. 

Q. Well, in summary form the fact that you 
did get the commitment which Mr. Waxberg co- 
sponsored revised rather than going ahead was done 
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for a good reason and, therefore, we can assume, 
ean we not, that that commitment was of some value 
or otherwise you wouldn’t have had it revised but 
would have gone ahead under the new law, is that 
right, sir? 

A. Yes, it was worth forty-hundred dollars. 

@. In terms of cash, and in terms of leniency and 
operation it could be an unmeasurable value but 
nevertheless in terms of dollars and cents of con- 
siderable value to an owner, is that right? 

A. Yes. 

@. In fact for years to come Mr. Hill could 
profit as an owner one way or the other directly or 
indirectly by the fact that you had revised the com- 
mitment which Mr. Waxberg co-sponsored, is that 
right? 

A. I don’t think the charter controls are of that 
important. 

Q. Sir? [252] 

A. I say I don’t believe the charter controls are 
of that importance. 

@. What importance are they? 

A. One is a little easier than the other, but it is 
nothing you would reject over the years as benefits. 

@. Up to this point then at least there have been 
benefits gained under the commitment which Mr. 
Waxberg co-sponsored ? 

A. I think the forty-eight hundred dollars or 
thereabouts is. j 

q. In terms of cash? 

A. Is the greatest import. 


maa 
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@. You couldn’t categorically state from that 
stand that you could put this thing together and 
broker it under the new law. You might believe 
you could. Can you categorically state you could 
have? m Ves. 

Q. Yes? A. Yes. 


Q. How do you know what the FHA is going 
to do, you have an inside track? 


A. The title 2, Section 207 has been on the books 
since 1938. It was never used during the period of 
time that 608 was available. The processing is iden- 
tical or was at that time, I should say. 


Q. You can state categorically that you could 
put an application through under a different sec- 
tion. A. Well—(CInterrupted) [253] 

Q. I am not asking you whether you have had 
good success in the past. [ am asking you whether 
you could state categorically that you could do that? 

A. JI would say yes. 

@. You know what a government agency is go- 
ing to do. They will approve an application of 
yours ? 

A. You asked me if I could put a similar ap- 
plication through as I understood you. 

_ Q. And receive a commitment. I mean I sup- 
pose anybody could file a paper? 

A. Suir, [ told you no one knows they are going 
to receive a commitment until it is issued. 

Q. Then you cannot categorically state that the 
application you put in in behalf of Mr. Hill would 
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have resulted in a commitment under a different law 
than 608? 

A. I ean never state when I put an application 
in that it is going to result in a commitment, but 
I could file the same application that I did under 
608. 

@. Why did you file under 608? 

A. Because it was still in existence and they 
were not using 207. 

Q. And to save forty-eight hundred dollars? 

A. The law had not expired when we filed this. 

Q. I am talking about an application for re- 
vision now? 

A. Why would we file a new application when 
we had one [254] outstanding? 

@. I don’t know. I am asking. 

Q. What did you ask me. 

The Court: I believe the witness has answered 
that. 

Mr. Hepp: I believe so. I will withdraw any 
further questions. Excuse me, I believe we have no 
further questions. 

The Court: It is three o’clock and members of 
the jury L ask that you, please, heed the admonition 
previously given to you and we will take a ten 
minute recess. 

Clerk of Court: Court is recessed for ten minutes. 

(Thereupon, at 3:00 p.m., the Court took a 
recess until 3:10 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 

The Court: The parties wish to stipulate that the 
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twelve persons in the box are the jurors duly im- 
paneled and sworn to try this cause? 

Mr. McNealy: The plaintiff will so stipulate. 

Mr. McNabb: The defendant will so stipulate. 
Are you finished with Mr. Sumter ? 

Mr. Hepp: We are, sir. 

(Witness excused.) 

Mr. McNabb: Mr. Waxberg, will you take the 

stand, please. 
A. KE. WAXBERG 

the plaintiff, called as a witness in behalf of the 
defendants, [255] having been previously sworn, re- 
sumed the stand and testified further as follows: 


Direct Examination 
Q. (By Mr. McNabb): Mr. Waxherg; do you re- 
eall the first occasion wpon which you talked to Mr. 
Hill concerning the construction of a building? 
A. As I recall it was in December of 1949. 
 Q@. Do you reeall when in December of 1949? 
7 A. N o, I don’t. 
_ Q. I believe you previously testified that that 
| conversation took place in your office? 
HA’ Tt did. 
Q. And Mr. Berklid may have been around? 
A. He may have. 
~ @. Do you recall how many times you discussed 
the construction of the building with Mr. Hill in 
| December ? A. No; 1 donk 
@. Was it more than one time? 
A. It was continuous until the time I was ont. 
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It might have been every other day; two weeks 
might have gone by, but it was continuous conversa- 
tion on, on building from, until I was let out of the 
building. 

Q. Well, you do know that Mr. Hill wasn’t in 
Fairbanks all of December, do you not? 

Mr. Hepp: Now, I object to that unless there is 
some showing that this witness would know where 
Mr. Hill was. [256] 

Mr. McNabb: It doesn’t make any difference 
where Mr. Hill was. 

The Court: You can ask him if he knows. 

Q. (By Mr. McNabb): Do you know where Mr. 
Hill was, whether Mr. Hill was here all of Decem- 
ber ? A. No, I don’t. 

@. Do you know that he was not here part of 
December ? 

A. JI do remember they went down to visit their 
boys, but I don’t know how long they were gone 
or anything about it. When they left or when they 
eame back. I do know they were out visiting their 
boys. 

@. Now, there was some discussion if I recall 
correctly concerning the construction of a building, 
the plan for which was prepared by Alaska Archi- 
tectural ? 

A. It was just a preliminary drawing, one sheet, 
I believe it was. 

Q. Did you discuss that during December or 
subsequent to December ? 

Mr. Hepp: I object to that, not within the is- 


A. li. Waaxberg 273 


(Testimony of A. EK. Waxberg.) 
sues. Besides repetitious, was gone into by counsel 
on the previous examination. 

The Court: He may answer. 

Mr. Waxberg: How was the question again? 

Q. (By Mr. MeNabb): Did you discuss construc- 
tion of the building as outlined [257] by the one- 
page draft by Alaska Architectural Engineering 
with Mr. Hill in December? 

A. Must have. Yes, to some extent. 

Q. Do you reeall now how much of that time 
was spent discussing that building? 

A. No, I don’t. Jt couldn’t have been, it couldn’t 
have been very much because it was, as I recall it, 
it was nothing that we wanted to go through with. 

@. Um sorry, Mr. Waxberg, will you say that 
again, please? . 

A. I say I couldn’t have discussed it with him 
very many times because as [ remember it was de- 
cided very shortly that it wasn’t what he wanted to 
go through with. 

@. Who decided that? 

A. Well, possibly Mr. Hill upon my advice or 
he might have taken it upon himself. I don’t know. 

_ Q. What advice did you give Mr. Hill in that 
| regard? A. Well, I don’t remember. 

Q. Did Mr. Hill say to you that he had aban- 
| doned that idea? 

feet. I don’t recall that. 

- Q. Do you now recall what sort of a building 
| it was? A. No, I don’t. 

| 
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Q. Did you do any investigating at all concern- 
ing the construction of that building? 

A. Not that I remember of. 

Q. Do you know how much was, what was the 
first building; [258] do you know what the first 
building was that was discussed by you and Mr. 
Hill? A. No, I don’t. I don’t remember. 

@. And you don’t recall how much time you 
spent discussing that? 

A. No, I don’t remember. 

@. Do you know whether you spent the entirety 
of the time between the first meeting and when Mr. 
Hill went to visit his boys concerning that building ? 

A. That I don’t know. I don’t know when Mr. 
Hill went to visit his boys. 

Q. During the month of December did you dis- 
cuss the construction of another building? 

A. That I don’t remember. 

Q. You may then have spent the conversations 
that you had in December discussing either the con- 
struction of any building or the construction of the 
particular building the preliminary draft of which 
you had which was prepared by Alaska Archi- 
tectural ? A. I suppose so. 

Q. When, at what stage of the proceedings—let 
me ask you this. Did you have any personal con- 
versation with Mr. Hill that you now recall between 
the time that Mr. Hill went outside to visit his boys 
and when you saw him in Seattle on the 29th day 
of January? 

A. It is pretty hard to remember. [259] 
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Q. Well, do you have any present recollection 
of such a discussion, meeting with him? 

A. Well, I feel that I have had through phone 
calls or else seeing him, one or the other, or I 
wouldn’t have been able to have been instructed to 
get a drill log. Maybe I talked to the architect, I 
don’t remember, but it was in January I had this 
drill log made. 

@. Did you ever agree with Mr. Hill to con- 
struct the building as represented by the drawing 
of Alaska Architectural ? 

A. I don’t remember that conversation at all, or 
anything about that. 

Q. When did, or do you have any recollection 
_ now of when you agreed to build a building for Mr. 
Hill? . 

A. Well, it was a mutual agreement on this FHA 
where I was co-sponsor, but what time we started 
that I don’t remember, sponsored it, form of mutual 
partnership I should say. 

Q. Do you now have any recollection of Mr. Hill 
telephoning you while he was outside? 

A. Numerous times, yes. 

Q@. Was it during a conversation, a telephone 
conversation that you agreed with him to construct 
a building? A. That I don’t remember. 

— Q. The construction of any building—let me ask 
_ you this, was the construction of a building by you 
_ for Mr. Hill contingent upon the happening of any 
event? [260] 

A. Providing we get ihe commitment, yes. That 
was the agreement. 


276 R.P. Hill and Mary Hill vs. 


(Testimony of A. E. Waxberg.) 

@. The money had to be available first? 

A. That’s right. 

@. Do you have any recollection now of when 
you first became aware that Mr. Hill was going to 
attempt to secure an FHA loan? 

A. I don’t remember the date, no. 

@. Do you have any recollection of how you re- 
ceived that word? a No, 1 domi 

Q. Do you know what month it was? 

A. No, not other than from the application for 
a loan or a commitment. 

(). Well, of course, there must have been some 
preliminary discussions prior to the date that is 
on it? A. Yes, should have been. 

Q. Sure—(Interrupted) 

A. But I don’t remember any dates, no. 

Q. You don’t recall now how long before this 
application was dated that you had any such agree- 
ment ? 

A. No, I don’t. It could have been one week. It 
could have been two weeks. Might have been longer 
than that as far as I know. 

Q. Mr. Waxberg, what days did you work on 
this project? [261] A. What days? 

Q. Yes, days. 

A. I don’t remember. I can’t remember that. 

Q. Well, do you have any present recollection 
of how did you arrive at the forty-three days? 

A. Well, it was time that I spent in Seattle 
mostly and some of the time here getting the Wil- 
liams Equipment for the drilling and spending some 


| 
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time with Philleo. I distinetly recall getting Philleo 
out on Sunday. He was reluctant in working but 
we had to have it so Philleo had his men working 
on Sunday. I can well remember that. 

Q. Now then, the time that you spent in Seattle, 
is that represented by the hotel bills? 

A. I imagine so. The time also, the trip to 
Juneau was spent. 

Q. That was a part of the Seattle business? 

A. That was part of it, yes. 

Q. So then from the Munson Motor Court we 
have a receipt for January 29th to February Ist, 
that is 29th and 30th, 31st and Ist, four days? 

A. Yes. 

@. March the 8th to 15th is seven days at the 
New Washington eleven days, March the ist and 
2nd at the New Washington? 

A. I believe you had better look at that again. 
I believe it says from March the 2nd dash 27th. 

Q. Oh, you are right. I’m sorry. These are 
hooked right up against each other then, aren’t 
they ? A. Practically, yes. 

Q. First to the 7th and the 8th to the 15th. 

A. This is the original you see, and this is a 
copy, because I didn’t have all of it. 

@. This is a duplicate statement ? 

A. A duplicate, I mean. 


Q. So there is fifteen and four is nineteen days. 


I thought we had another hotel bill. Here it is, 4th, 


Sth, 6th and 7th. A. Umm-umm. 
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Q. Four days at the Gowman and our: little 
Juneau trip, that was just one day? 

A. I think that-was just two days. 

Q. Two days? 

A. One day going in, stayed there one night, I 
believe. 

Q. Two days. A. Was it two days. 

Q. Twenty-second to 24th. Now then, was Mr. 
Hill present in Seattle at the time all of the time 
that you were there during these trips? 

A. I believe so. 

@. Now then, that leaves us some place short 
of forty-three days. How many days did, did you 
stay down there with the [263] Williams Equipment 
people at the time that they were doing that drill- 
ing? | 

A. Well, no, but I was looking after it and I 
was no doubt figuring on this work, too. 

@. You were what, Al? 

A. Figuring on helping them and telling them 
where to drill, making out the papers so I might 
have spent a day or two on that. 

Q@. There was just one day that they drilled, 
wasn’t there? 

A. Well, that I don’t remember. It was one day 
moving in and drilling. There was only one corner 
that we were concerned about that we could possibly 
drill in. I guess 1t was about that. I don’t remember. 
One or two days. I don’t remember. 

Q. Does this bill that Williams Equipment Com- 
pany sent you, does that represent all of the drilling 
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that Williams Equipment Company did down there? 

A. I imagine so. Drilling and thawing. The 
ground was frozen. It was quite an operation. 

Q. Do you believe this bill to be accurate? 

A. I have no reason to believe that it isn’t. 

@. They drilled three holes twenty-two feet deep 
each. How big was this building? 

A. What building? 

@. The one to be constructed, the one here front- 
ing on Second, First and Lacey? 

A. It covered the entire block. [264] 

Q. Do you believe that you could anticipate the 
ground under the entirety of the building as repre- 


sented by these preliminary plans by only three 
_ twenty-two foot holes? 


A. I’m glad you asked me that question because 


I have been living here for eighteen years and I 
_have done a lot of work around here. I saw the 


Greimann Building, the basement dug there. I ob- 


served the footing there and I put in the footing 


for the Lacey Street Theater and I called it to Mr. 


Hill’s attention that it would be advisable to drill 


this particular corner because I noticed in the 
corner of First and Lacey on the Lacey Street 
Theater we run into some very bad ground. Other- 


_wise the footing would only have to go down about 
four or five feet, six feet at the most, but I an- 
ticipated a deep footing there and for that reason 
| I called it to his attention to have it drilled. 


@. Now then, you think that this is all the drill- 


ing necessary though to prepare the plans, make 
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the drawings for a building for all of the footings 
for that entire building? 

A. With what previous knowledge I had of the 
ground and surrounding ground why there was only 
one thing in question that would be pertinent to 
size of footings required and so forth. 

Q. Mr. Waxberg, you didn’t answer my question. 
Would the architect, would any architect have de- 
signed the footings for a building this size and in 
Fairbanks on the basis of drilling in the corner 
of First and Lacey? 

A. He would have to get some knowledge. If 
there was no [265] one there to tell him what the 
surrounding ground was he would certainly have 
to drill. He would have to drill more. 

®. Do you know the condition of the ground 
for instance at the corner of First and Lacey? 

A. Within twenty feet, yes. 

@. What do you mean, within twenty feet? 

A. Well, across the street. 

Q. Do you know what the back, the depth of this 
building as it runs east and west on Second ? 

A. I don’t know, it is probably fifty, seventy 
feet, something like that as I recall it. 

Q. This, you don’t believe that this three holes 
twenty-two feet long is sufficient information upon 
which to design the footings for a building the size 
of this? 

A. Under the circumstances for a preliminary 
drawing. 

Q. I know that, Al. That is not what I am asking 
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you. I am asking, I am talking about the drawings, 
the specifications, not the specifications but the de- 
tailed plans of the footings. 

A. Oh, I suppose not when you come right down 
to the final. 

Q. Not when you start to prepare the final plans 
for the things? 

A. Then you would possibly have to drill more 
holes. 

Q. Sure. Mr. Waxberg, to your knowledge were 
there more plans and specifications prepared for 
this building by Chiarelli and Kirk than are repre- 
sented by the ones that are here now? [266] 

A. I don’t remember. I know they were working 
on it straight through as long as I was there but 
whether there was any of them completed, I doubt 
very much. 

@. At the time that you were in Seattle and with 
Mr. Hill, I believed you testified now that Mr. Hill 
was present in Seattle all of the time that you were 
represented there as represented by your hotel bills? 

A. As I recall it, yes. Might be one time that he 
wasn’t there. He might have been up here. I was 
down there. 

@. Did you at any time while you were down 
there with Mr. Hill ever ask him to pay your hotel 


bill? A. No, I didn’t. 
Q. Or to pay your airplane fare? 
Ae No, Ivdrdn’t. 
Q. Or your meals? A. Nope. 
@. Did you ever ask him for any money? 
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Aver No. 4 

@. Did you expect or intend at the time you were 
down there or while you were here working on this 
thing to charge Mr. Hill for that work? 

Mr. Hepp: I object to that question as repetiti- 
ous. I'he matter has been gone into. We will be here 
until next month. 

The Court: He may answer. 

Mr. Waxberg: Ask that question again, please. 

Q. (By Mr. McNabb): I say, at the time that 
you were working on this project did you intend 
to charge Mr. Hill for that work? 

A. Well, not with the mutual agreement that 
we had, if the commitment was to go through, if 
the commitment went through I was to build the 
building and I had no intentions to be, I never even 
dreamed of getting kicked out of the deal. That is 
the bad part of it. If I had ever thought of that I 
would have had a written contract before we started, 
before I ever spent five minutes on it I would have 
had a written contract. 

@. Well, every time then for instance did you 
not spend some money on the Nenana School job 
prior to the time that you got the bid? 

Mr. Hepp: Now, I object to that, your Honor. 
That is a contract price where an invitation to bid 
is set out and competitive bidding is made. This is 
not a comparable situation. That doesn’t tend to 
settle any of the issues before this court. I object 
LO uGs 

The Court: Objection sustained. 
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Q. (By Mr. McNabb): You did not though in- 
tend to charge Mr. Hill for the work which you 
did for—(Interrupted) 
Mr. Hepp: I object to that as repetitious. He 
has answered it just two questions back. 
The Court: It is repetitious but I am going to 
let him answer it. [268] 
Mr. Waxberg: I have answered it. Already an- 
swered that same question just a minute or two. 
Q. (By Mr. McNabb): Well, how did you an- 
swer 1t? 
The Court: It is true that you have been asked 
that and you have answered it but I am permitting 
- you to answer it again. 
_ Mr. Waxberg: You are permitting me to answer 
it again? 

The Court: Yes. 


Mr. Waxberg: I had no intentions of charging 
him for this work because I figured that I was going 
to be the builder on, it was an agreement that I was 
_ to be the builder on this providing we get this FHA 
loan and I certainly would not have spent five min- 
utes on it if I thought he would break his word 

and kick me out on the deal. 


Mr. McNabb: You may cross examine. 


| Mr. McNealy: If the Court please, I don’t know 
if we will have any questions to ask of Mr. Wax- 
berg. There is a matter some of the attorneys and 
the Court are interested in and I dislike, your 
Honor, to make such a motion at this time but I 
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would like to move for a recess until ten o’clock 
tomorrow morning ? 

The Court: The defendants have any objections? 
McNabb any objections to a continuance to ten 
o'clock tomorrow morning? 

Mr. McNabb: Certainly not, your Honor. I would 
like to be heard a couple of minutes after the Court 
excuses the jury, if I may, please. [269] 

The Court: Members of the jury, there are spe- 
cial and valid reasons for permitting the Court to 
take, to terminate early today, one of them being 
that there is a lawyers’ picnic in progress. I don’t 
suppose we are supposed to have held Court at all 
this afternoon, but we have accomplished something 
and I will excuse you until ten o’clock tomorrow 
morning, but I admonish you again not to discuss 
the subject matter of this trial among yourselves, or 
with anyone; and do not express any opinion until 
the case is finally submitted to you. You are excused 
until ten o’clock tomorrow and I wish Mr. Erickson, 
if you will approach the bench on the way out. If 
you will just come up and see me on your way out, 
Myr. Erickson. You may step down there, Mr. Wax- 
berg. , 
(Thereupon, the jury withdrew from the 

courtroom and the following proceedings were 
had out of the presence and hearing of the 
jury): 

Mr. McNabb: If it please the Court, again I 
would like to move the Court for a directed verdict 
now on the third amended complaint. This sounding 
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in quantum meruit and it being the testimony of 
the plaintiff that at the time the services were ren- 
dered that he did not intend to be paid for them, 
did not expect to be paid for them, had no intention 
of making a charge for them; that any money that 
he received for them was to be the result of his 
profit from the building and quantum meruit is 
not founded on that sort of, at least our impression 
that that is not the concept of quantum meruit. 
The Court: Mr. McNabb, I believe the case is in 
the same state of affairs that it was so far as testi- 
mony is concerned as it was when this matter was 
previously argued and the Court has no quarrel 
with any of the authorities cited this forenoon, but 
I don’t believe that they are applicable to this 
situation. This is not in accordance with the au- 
_thorities cited by you in my opinion. I am going to 
state to counsel there is no juror present that I am 
still somewhat perturbed about the matter, but it 
seems to me that this man, he didn’t render services, 
| Mr. McNabb, according to the testimony, with no 
expectation of compensation. He didn’t expect or 
have any agreement for dollars and cents payment 
by the Hills to him, but he expected something in 
return for his services under his theory and what 
he expected in return was a contract and that is the 
_ thing of value and not money that he did expect. 
That is the Court’s theory at this time and I will 
deny the motion at this time. Adjourn until ten 
o'clock tomorrow morning. 
Clerk of Court: Court is adjourned until ten 
.o’clock tomorrow morning. 


286 R. P. Hill and Mary Hill vs. 


(Thereupon, at 4:00 p.m., the trial of this 
cause was adjourned until 10:00 am., August 
4, 1955.) 

Be It Remembered, that the trial of this cause 
was resumed at 10:00 am., August 4, 1955, plaintiff 
and defendant both represented by counsel, the 
Honorable Vernon D. Forbes, District Judge, pre- 
siding: [271] 

Clerk of Court: Court is now in session. 

The Court: You may proceed with the polling 
of the jury. 

(Thereupon, the Clerk of Court proceeded 
to call the roll of the jury.) 

Clerk of Court: They are all present, your 
Honor. | 

The Court: Parties ready to proceed? 

Mr. Hepp: We are ready, your Honor. 

Mr. McNabb: Defendants are ready. 

The Court: Very well, proceed. 

Mr. MeNabb: Call Mr. Hill, please. 


RUDELL P. HILL 
one of the defendants, called as a witness in his 
own behalf, was duly sworn and testified as follows: 


Direct Examination 
Q. (By Mr. McNabb): Would you state your 
name please? A. Rudell.P. Hill. 
@. Where do you reside, Mr. Hill? 
A. In Fairbanks. 
Q. How long have you been a resident of 
Alaska ? A. Fifteen years. 
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Are you acquainted with Mr. Waxherg? 
I am. 
When did you make his acquaintance? 
Personally, I believe in 1949. [272] 
Do you have any recollection of the circum- 
Shh ces that caused your first meeting? 
Mr. Orsini introduced me to him. 
When did that meeting take place? 
In December, 1949. 
Do you recall the part of the month? 
It would be early part of the month. 
Where did the meeting take place? 
Mr. Orsini’s office. 
Who was present that time? 
Mr. Orsini, Mr. Waxberg, and myself. 
Was the meeting by a pre-arrangement? 
Yes. 
At whose arrangement? 
Mr. Orsini’s. 
For what purpose was the meeting called? 
To see if I would approve of Mr. Waxherg 
being a contractor for me. 

@. I’m sorry. I didn’t understand you. 

A. To see if Mr. Waxberg would be suitable to 
me as a builder in a projected building. 

Q. You were at that time proposing to construct 
a building? A. I was, yes, sir. 

@. What type of a building? 

A. A three-story commercial building, office 
space and commercial on the street floor. [273] 

Q. Had you at that time any plans for such a 
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building, any actual plans prepared by an archi- 
tect? , 

A. I am not sure whether I had those plans at 
that date or a few days later. 

Q. Where was that building to be located? 

A. Between First and Second on the, on the 
other side of Lacey. 

Q. That is the east side of Lacey Street? 

XY es. 

Q. Was it to extend the entire distance from 
First to Second ? A. Yes. 

Q. And front on what streets? 

A. First and Second and Lacey Street. 

Q. What was Mr., or what was Mr. Orsini’s in- 
terest in that building, if any? 

A. He had approached me for a location in that 
building and had offered me advanced rental on 
that location to help finance it. 

@. Where did he want a location? 

A. On the corner of Second and Lacey. 

Q. Do you know the purpose for which he 
wished it? 

A. I was told at the time that it was for a bank. 

Q. Why did he arrange this meeting with Mr. 
Waxberg? 

Mr. Hepp: Now, I object to that unless it is 
within [274] the knowledge of this witness why an- 
other man did something. 

The Court: Sustained. 

Q. (By Mr. McNabb): Do you know why he 
arranged a meeting with you with Mr. Waxherg? 
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Mr. Hepp: Yes or no. 

Mr. Hill: I partly no. I don’t know the full 
story. 

Q@. (By Mr. McNabb): Well, what do you 
know about it? 

Mr. Hepp: I object to that unless the founda- 
tion is laid how he would know and whether or not 
it is hearsay within the knowledge of this witness. 

The Court: The answer might result in some 
damage. J will sustain the objection. 

Q. (By Mr. McNabb): You knew previously, 
that is prior to this meeting that Mr. Orsini was to 
arrange a meeting with you and Mr. Waxherg? 

A. I did. 

Q. Did he tell you why he wanted to have the 
meeting ? 

Mr. Hepp: I object to that. There is nothing in 
any conversation like that that would bind the 
plaintiff in this cause, not within the issues before 
this Court; purely hearsay as to what somebody else 
thought they were going to do; why they said they 
were going to do something. 

The Court: I will permit the answer. [275 | 

Mr. Hull: Could I have the question again, 
please. 

(Thereupon, the reporter read the question.) 

Mr. Hill: Beeause he had suggested Mr. Wax- 
berg as the contractor. 

Q. (By Mr. McNabb): Was Mr. Orsini an em- 
ployee of yours at that time? A. No. 

Q. Did you have the meeting? A. Yes. 
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Q. What was discussed at that meeting, Mr. 
Hill? | 

A. The possibility of building as we had plan- 
ned at that time. 

@. Was there any discussion concerning financ- 
ing that building? 

A. It was planned at that time, I don’t remem- 
ber the exact discussion but it was planned at that 
time to finance it under RFC, Reconstruction Fi- 
nance Corporation. 

Q. Is that a governmental agency? 

A. Yes. . 

Q. What was the extent of the discussion be- 
tween you and Mr. Waxberg at that time con- 
cerning the construction of the building? 

A. Merely if he would be interested in the con- 
tract to build it. 

Q. Did you make that inquiry of him? 

A. Yes. [276] 

Q. What was his reply? 

A. Very much interested. 

Q. Did you have any subsequent meeting with 
Mr. Waxberg during the month of December in 
that regard ? A. I don’t remember. 

@. Were you in Fairbanks during the entirety 
of the month of December? A. No. 

@. Where were you? A. In San Diego. 

Q. When did you go to San Diego? 

A. Approximately, I don’t remember the exact 
date now. Approximately about the 15th. 

Q. Of December? A. Yes. 
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@. Did you make any inquiry while you were 
away from Fairbanks concerning the construction 
of a building as you have discussed it? 

A. Yes. 

Q. And with whom did you discuss it? 

A. After the holidays, after the first of the year 
we came back to Seattle, my wife and I. At that 
time we went to the REC office, the National Bank 
of Commerce and other places to find out if our 
project was possible or feasible. 

@. And what did you discover? [277] 

A. We discovered that for certain reasons that 
the RFC financing was not feasible for us. One was 
that they lent a much smaller proportion of the 
eost of the building than did FHA. The other was 
that they planned a ten-year repayment instead of 
a thirty-year, which was possible under FHA. 

Q. What did you do then as regards continued 
efforts to secure REC financing? A. Nothing. 

@. Did you proceed on a new course then? 

ee i did. 

@. What did you do? 

A. We arranged with architects and planned an 
apartment building instead of an office building un- 
der FHA. 

@. Did you have any discussions or any corres- 
- pondence or communications with Mr. Waxherg as 
regards a different type building than the one which 
was originally discussed ? 

A. That is quite probable. I don’t remember spe- 
cific conversations, sir. 
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@. How did you proceed, Mr. Hill, in reference 
to the construction of an apartment building ? 

A. The National Bank of Commerce, I will have 
to explain something of the procedure in those 
cases. Those applications must go in through a bank. 
The National Bank of Commerce referred us to Mr. 
Sumter as a man capable of helping us prepare an 
application which they would see fit to send in. 

Q. Which the bank would see fit to send in? 

A. Yes. 

Q. Did you go to Mr. Sumter? A. JI did. 

@. What did he do, Mr. Hill? 

A. He discussed the proposition and the probabil- 
ities, told us what equities we would have to pro- 
duce, what was needed on our part and what was 
needed on the architects’ part, what plans and ex- 
hibits would have to be submitted for the insurance 
for the loan. 

@. And after that discussion with Mr. Sumter, 
what did you do? 

A. JI immediately proceeded to supply him with 
information enough so that he could prepare the 


application. 
Q. Was the application prepared ? 
A. Yes. 


Q. I will show you the Defendant’s Identifica- 
tion B and ask you if you know what that is? 

A. That is the application that was prepared at 
that time or after that time, yes. 

Q. By whom was this prepared ? 

A. It was prepared by Mr. Sumter, submitted to 
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the National Bank of Commerce who submitted it 
to Juneau through Mr. Sumter. 

Q. Now, on the Defendant’s Identification B 
there is a list of exhibits, were those submitted with 
the application? A. They were. [279] 

Q. Now, at the time that this application was 
submitted or prior to the time that it was sub- 
mitted, had you had any discussions with Mr. Wax- 
berg? A. Yes. 

@. At what place were the discussions carried on, 
in Fairbanks? 

A. No, I don’t believe so. 

@. Well, were the discussions in Seattle? 

A. I think so. 

@. Who prepared the legal description which is 
a list of exhibits? A. Mr. Bhilleo. 

Q. Who employed him? em A did: 

Q. Do you know whether he was ever paid? 

A. I paid him. 

Q. Do you know who prepared the letter re 
ownership ? 

A. I believe Mr. Sumter prepared that. 

Q. Who secured the letter re zoning? 

A. I did from the city along with zoning maps 
from the city. 

Q. There were photographs submitted. Do you 


know who secured them ? 


A. I furnished some from my files. They were 
photographs of my own property. 

Q. Who secured the city map? [280] 

A. I did through the City Clerk or the City 
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Manager, I have forgotten which now. It was from 
a city officer. 

Q. Are you familiar with FH 21A Department 
of Labor form? A. Yes. 

@. Do you know who prepared that? 

A. Mr. Sumter. 

Q. Did you submit a personal financial state- 
ment? ie I che 

@. Who prepared that? 

A. Bohlet and Kohler. 

Q. Are you familiar with Form FHA 20138H? 

A. J am not from the number, no. 

@. Now, under the architectural exhibits, do you 
know who prepared the topographical survey ? 

A. Mr. Philleo. 

@. Do you know who prepared the preliminary 
papers, the architectural exhibits? 

A. Chiarella and Kirk. 

@. Who employed them? A. I did. 

Q. They prepared also outline specifications? 

A. J believe the outline specifications was either 
in their office or Mr. Sumter’s office, I not sure 
which office prepared those. 

Q@. And the trade payment break-down? [281] 

A. That I don’t know which, who prepared that. 

Q. Now, you signed this application for mort- 
gage insurance, didn’t you? Ae I dig 

Q. As a sponsor on here we find the name of 
A. E. Waxberg Construction Company. You knew 
at the time you signed this that his name was on 
there ? A. Yes. 
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Mr. Hepp: I object to leading questions. 

The Court: Yes, counsel, I think you can ask the 
witness if he knows. Let him answer the question. 

Q. (By Mr. McNabb): Do you know why Mr. 
Waxberg’s name appears on the application? 

A. Yes. 

@. Why did his name appear there? 

A. In order to answer that question, if I am 
permitted to do so, I will have to go into some of 
the, you might say technicalities and figures and 
the methods of FHA as they were presented to me 
and I learned later that was so. 

Q@. What are they, Mr. Hill? 

Mr. Hepp: Now, just a moment. I am unable to 
object to offers as they come out in a rambling con- 
versation form or narrative form. I believe counsel 
should attempt by offers to give me, so that I am 
able to lodge an objection and to protect [282] the 
plaintiff in this cause. 

The Court: I think I will permit the witness to 
answer the question why the name of Mr. Waxberg 
appears as a sponsor. 

Mr. Hill: I have offered to review some of Mr. 
_ Waxberg’s and Mr. Sumter’s evidence at this time 

to explain my answer. 

Mr. MeNabb: The Court has ruled that you may 
~ answer the question. 

Mr. Hill: Under the situation the FHA would 
insure for a certain amount. We had to show an 
equity of at least ten percent of that amount. There 
was a certain amount left for the contractor to con- 
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struct the building for his fees and construction 
costs or a lump sum contract. The contractor would 
receive a certain amount either way, it could he 
broken down into fees and remained into the build- 
ing costs or it could all go together into the same 
amount as a lump sum contract. But, by his name 
being on there as co-sponsor and agreeing to leave 
forty-five thousand in there had the effect of build- 
ing our equity with FHA. It left his contract price 
the same except that I would owe him forty-five 
thousand dollars that I had to produce later and 
pay him. It was really a forty-five thousand dollar 
advantage to Mr. Waxberg. 

Q. (By Mr. MeNabb): Is that the reason, Mr. 
Hill, that Mr. Waxberg is shown on here as other 
equity in the amount of forty-five thousand dollars? 

A. Yes. 

Q. And on the application I believe the forty- 
five thousand is labeled for a particular purpose? 

A. I don’t understand it. 

Q. Well, it is explained here, is it not, on the 
exhibit? 

A. For builders, no, it is forty-five thousand 
dollars of his builder’s fee to be left there as his 
equity. 

@. And that was to increase your equity? 

A. It would inerease my equity. It would not 
effect his, the money that he received for doing the 
job, but it would cause the effect of I owed Mr. 
Waxhereg forty-five thousand dollars to increase the 
equity in the building because later I would have 
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to pay Mr. Waxberg forty-five thousand dollars. In 
the meantime I would, I had the use of that forty- 
five thousand dollars to increase my equity. 

Q. Now, the forty-five thousand dollars would 
not have been subtracted at all from Mr. Waxberg’s 
fee for constructing the building? A. No. 

Mr. Hepp: Now, I object to a leading question 
like that. I think the witness can state what that 
forty-five thousand dollars was. 

The Court: Yes, I think that counsel is leading 
the witness excessively. 

Mr. Hepp: I believe the witness answered the 
question. I ask that it be stricken. [284] 

The Court: It will be stricken. 

Q@. (By Mr. McNabb): Would the contractor 
in a ease of this kind, Mr. Hill, be paid the amount 
of his equity as represented on the application? 

A. In this particular case he would. That doesn’t 
sienify that he would. It signifies that he would 
retain a forty-five thousand dollar interest in the 
building, or forty-five thousand dollars worth of 
stock in the corporation which was agreed between 
Mr. Waxhberg and I that I was to purchase from 
him later. 

Q@. Was Mr. Waxberge interested at that time 
in an interest as such in a building? 

A. No, he was interested in his fees for building 
and the profit of building. 

@. Was Mr. Waxberg aware at the time the 
application was filed of this, that is that his name 
was to appear as a co-sponsor? 
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A. That I do not know. 

Q. Had you and he an agreement at that time 
as regards that forty-five thousand dollars? 

A. That his equity would be bought by me later, 
yes. 

Q. When was this application filed, Mr. Hill, if 
it was filed ? 

A. On or about February 4th, 1950. 


@. And where was it filed ? A. In Juneau. 
Q. Was the, was a commitment issued on the 
basis of this application? [285] A. It was. 


Q. Did you have any discussions or any meet- 
ings with Mr. Waxberg between the date upon 
which the application was filed and the date upon 
which the commitment was issued ? 

A. I may have met Mr. Waxberg. It was, at 
that stage it was waiting period which nothing 
could be done until we were assured of that much. 
We couldn’t invest any more money. We couldn’t 
go ahead and do anything else until we waited and 
that commitment was processed and could be is- 
sued. 

@. Was there anything to be done at that time? 

A. In connection with this, no, it was a waiting 
type of period. 

Q. Did you have any funds other than the 
moneys which you were attempting to secure from 
the government with which to build a building? 

A. No, I was borrowing and everything else to 
pay fees and pay architects for preliminary work | 
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and carry it on to such stage as we could get gov- 
ernment funds. 

Q. Now, I will show you Defendant’s Identi- 
fication C and ask you if you know what that is, 
please ? 

A. That is the commitment for insurance. 

@. Now at this time, at the time that the com- 
mitment was issued to what extent had plans and 
specifications for a building been completed? 

A. Just a very minimum of preliminary plans, 
what was [286] necessary to secure the commit- 
ment. We could not contract for an eighty or ninety 
thousand dollar architectural job to proceed any 
further and make ourselves hable for that money 
to pay those architects until we were. assured of 
money to pay it. 

Q. Mr. Hill, this is Defendant’s Identification 
A. Do you know what this is? 

A. Those are the preliminary plans as prepared 
_ by Chiarelli and Kirk to be offered as an exhibit 

at Juneau for the, with the application. 

Q. And were they submitted? 

| <A. Yes. I believe Mr. Sumter testified that one 
page was later delivered. There was one page short, 

that one delivered later. 

Q. Mr. Hill, where was this building to be lo- 
| cated? 

A. The same location as I described for our 
idea of an office building under RFC between First 
and Second on Lacey Street. 
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Q. Now then, after the commitment was issued 
did you have any discussions with Mr. Waxberg? 

A. I did, on two occasions. 

Q. And where was the, do you know when the 
first of those meetings was held? 

A. The exact date I am not sure of. The com- 
mitment as it stands in evidence was issued late in 
February. ft was a few days after that when the 
commitment was in our hands we met [287] to eon- 
solidate all our former plans, get a contract price 
and really and seriously get down to work. 

@. Where did that meeting take place? 

A. In the New Washington Hotel. 

(). Who was present there? 

A. Mr. Waxberg, Mr. Orsini and myself and 
my wife. 

Q. Do you know why Mr. Waxberg, or why Mr. 
Orsini was present? 

A. Other than his interest in renting space he 
was there as Mr. Waxberg’s adviser. 

@. At that time was he employed by you? 

A. No. 


Q. As regards the construction of this building 
or the plans had he ever been employed by you? 

A. Not employed by me. He had been interested 
in the plans with sufficient space and the right space 
was provided for him that he was to advance rent 
on. 

Q. Who arranged that meeting, Mr. Hill? 

A. I don’t recall. It was arranged after the 


A. EH. Waxberg 301 


(Testimony of Rudell P. Hill.) 
commitment for all of us to get together and get 
ready to go ahead on this thing. 

Q. Now, what did you discuss at that meeting? 

A. We discussed the amount of money made 
available under the commitment and what could be 
done with it. 

Q. Mr. Hill, does the commitment for insurance, 
that is Defendant’s Identification C, specify the 
amount of money that [288] the government was 
willing to insure? A. It does. 

@. And what is that amount? 

A. One million six hundred ninety-four thou- 
sand two hundred dollars. I am putting that from 
memory. I haven’t found it on the commitment. Oh, 
yes, it is on the front page and I have quoted it 
correctly. 

@. Now, Mr. Hill, was that amount of money 
avaiable to the contractor for the construction of 
the building? A. It was not. 

Q. How much money was available or what, let 
me ask you this, was there of necessity deductions 
to be made from that amount which would not have 
been available for the construction of the building? 

A. There was. 

@. What are those deductions? 

A. One were financing fees and such which the 
' FHA retained. They never came into our hands. 

Q. Is that amount of money indicated on any 
official form? 

A. Yes, it is, it is indicated on, I am trying to 
thing of the official word for the form. That is one 
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of their forms that are filled out by the FHA of- 
fice. It is a project analysis. 

Q. I will show you again, Mr. Hill, the Defend- 
ant’s Identification B which is the application for 
insurance. There is, under carrying charges and 
financing a breakdown. What is that? 

A. That is a list of the charges and which they 
retain. [289] 

Q. Now, Mr. Hill, I will show you Plaintiff’s 
Identification G, ask you if you know what that is? 

A. That is the project analysis and I believe 
that I was in error on which paper these figures 
were. Well, they were on both papers. 

Q. Does that, who prepares the project analysis? 

A. It is signed by the FHA evaluator. I believe 
it is prepared in the FHA office. 

Q. Does that indicate the amount of money that 
would of necessity be deducted from the commit- 
ment? er Naess 

Q. What are those deductions, Mr. Hill? 

A. Interest for eighteen months at four percent; 
real estate taxes; insurance; for fire, wind, storm 
and liability; FHA insurance premium; FHA ex- 
amination fee; and a financing expense of one and 
a half percent, coming to a total of one hundred 
thirteen thousand two hundred sixty-four dollars. 

Q. So then the figure of a million six hundred 
ninety-four thousand two hundred dollars would 


have been reduced in the amount of a hundred thir- 


teen thousand, is that right? A. Yes. 
Q. Were there any deductions? 
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A. Yes, the architect’s fee. 

Q. And what was the amount of that? 

A. In, it would be in the amount of eighty 
thousand one hundred nineteen dollars. [290] 

@. Total of that is about two hundred thou- 
sand ? 

A. Approximately. I haven’t figured it. I haven’t 
had the notes on it. 

Q. Now then, how much would then have been 
available to construct the building? 

A. The commitment price less those which as 
my memory serves me, I haven’t had the figures, 
would be in the neighborhood of a half a million, 
five hundred thousand. 

@. At any rate, that is a simple matter of mathe- 
matics, isn’t it? A. Yes. 

Q. Did you discuss that matter with Mr. Wax- 
berg in the New Washington Hotel? 

eee ft did. 

Q. What was the extent of your conversation in 
that regard ? 

A. That that was all the money there was 


| available for a contract was a million five hundred. 


Q@. What did he say in that regard? 
A. That the commitment was for a million six 


. hundred ninety-four thousand and he demanded 


that amount for the contract. 
Q. Mr. Hill, could you possibly have given him 


that amount of money? 


A. I know of no way in which I could have 
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raised the amount of money to give him that 
amount. i 

Q@. It was not available from the loan, was it? 

Bae Now 295) 

Q. Did you ever agree to give him that amount 
of money? A. No. 

Q. What did Mr. Waxberg say then? 

A. He said that he could not build and could 
not enter into a contract for anything less than 
the full commitment price. 

@. Did he make you at that time any counter- 
proposals ? 

A. I wouldn’t call it a counter-proposal. There 
was more to his proposal. - 

@. What did he say? 

A. That if I would issue him fifty-one percent 
of the stock in the corporation, give Mr. Orsini the 
management contract then that he could sell stock | 
and some of the remaining stock to raise this 


money. 

@. On that condition he would build the build- 
ing? 

A. On that condition he would build the build- 
ing. 


Q. Was that proposal acceptable to you, Mr. 
All? 

A. No. May I enlarge on that? 

Q. Why, why was it not? 

A. We had, my wife and I our life savings, 
everything we owned invested in this, the very 
land that our present buildings are on was involved 
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in this. Everything that we had or could borrow 
was involved in the situation. They were offering 
us an undetermined amount of stock, whatever was 
left after they had sold off part of the forty-nine 
pereent left to us to raise two hundred thousand 
dollars as our equity in the project. 

Q. That would have left you virtually nothing? 

A. Practically. Possibly nothing. Possibly a 
small equity in the buiding. 

Q. Did you refuse that offer? 

A. I told him that I could not if I wanted to, 
go that far because it would leave my wife and I 
with our life’s work as of nothing. 

@. What did Mr. Waxherg say? 

A. That he was standing pat, that was his last 
proposition. 

Q@. Did Mr. Waxhberg also want Mr. Orsini to 
have a contract? 

Mr. Hepp: I object to leading questions like 
that, suggests the answer to this witness. 

Q. (By Mr. McNabb): Was a contract for Mr. 
Orsini a part of Mr. Waxherg’s proposal to you? 

Mr. Hepp: Same objection. 

The Court: Sustained. 

Q. (By Mr. McNabb): Well, now, Mr. Hill, in 
addition to his demand for the stock and the entire 
commitment price, did Mr. Waxberg insist on any 
other conditions? A. Yes, 

Q. What was the other condition? 

A. That Mr. Orsini get a management contract. 

@. Was that acceptable to you? A. No. 
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@. On what note did the conversation terminate 
that day? [293] 

A. Rather bitter. 

@. What was done to terminate the conversa- 
tion ? 

A. Mr. Orsini went out and left us in a huff. We 
asked Mr. Waxberge when he was alone away from 
Mr. Orsini if he was standing on that, if he was 
going along with Mr. Orsini on such a demand. Yes, 
he was, that was the story, that must be the way 
it was. It had to be that way or nothing. 

@. Were you able to reach an agreement at all 


that day? A. No: 
Q. Did you have any other conversation with 
Mr. Waxberg? A. Yes. 


Q. When did they occur? 

A. A few days later, I don’t remember the exact 
date. 

@. Where did the conversation take place? 

A. In the office of Mr. Kellog, an attorney with 
the firm of Bogle, Bogle and Gates in Seattle. 

@. By whom was he employed? 

A. The attorney ? 

@. Yes. A. By me. 

@. Who was present that week? 

A. Mr, Waxberg, my wife and myself and Mr. 
Kellog. 
Do you know who called that meeting? 
I did. 
Why did you do that? [294] 
To try to iron out differences to get some 


POPS 
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logical, some possible basis for a contract, to go 
ahead with our project which I had my money in- 
vested in. 
Did the conversation take place? 
Yes. 
Who was there? 
Mr. Orsini, Mr. Kellog, my wife and myself. 
Was Mr. Orsini there? A. No. 
Well, who was present at that meeting? 
I have listed the four that were present at 
ine meeting. 
@. And who are they? 
A. Mr. Waxberg, Mr. Kellog, my wife and my- 
self. 
@. Now, what did you discuss there, Mr. Hill? 
A. The finances and the possibility of building, 
the possibility of getting together on a contract on 
which we could go ahead. 


POOPOPO 


Did you discuss figures that day? 

We did. 

Were there any notes made at that meeting? 
There were. 

Who made notes? 

I belheve we all made notes. 


ere POPO 


Now, I will show you the Defendant’s Iden- 
atition E sand ask you what that is, please? [295] 

A. Those are the notes, the figures that Mr. 
Waxberg was using at that meeting. Those are 
Mr. Waxberg’s figures. 


Q. Is that in Mr. Waxberg’s hand? 
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A. Yes, the figures are, yes. The notations on 

there are not as we—(Interrupted ) 

Were they made in your presence? 

They were. 

And at the meeting that you are discussing? 
They were. 

Now, Mr. Hill, will you explain those figures ? 
. To the best of my ability these were figures— 
(Interrupted) 

Mr. Hepp: Excuse me just a moment. Before 
we, before any evidence is allowed as to what that 
paper contains, I believe it should be in evidence 
before 1t is read to the jury and I am going to ob- 
ject because there are writings on that that are 
not in the handwriting of the defendant or the 
plaintiff. They are not his figures or his writing 
according to this witness. I object to it or any 
evidence given concerning it. 


POrOPO 


The Court: The Court sustains the objection. 

Mr. McNabb: On what grounds, your Honor? 

The Court: That if we are to permit this witness 
to testify as to what is in the exhibit there would 
be no object in offering the exhibit in evidence. 

Mr. McNabb: J will move to admit it, your 
Honor. [296 | 

Mr. Hepp: I lodge my objection according to 
this witness there are writings there and symbols 
that are not a product of the plaintiff in this cause. 
He has nothing to do with it. He has testified that 
the figures are in the handwriting of this man but 


| 


| 
| 
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that the other thoughts and figures are not his. I 
object to that. 

The Court: I feel that the figures have been 
properly explained but I couldn’t permit the exhibit 
to go in without further foundation or explanation 
as to the writing, so I will deny the offer at this 
time. 

Q. (By Mr. McNabb): Mr. Hill, do you know 
what the writing on here is? 

A. There are notes that Mr. Kellog put on there 
as we tried to identify or tried to get Mr. Wax- 
berg’s way of thinking into our head. Still trying 
to reach some basis of an understanding. 

@. You are familiar with the figures here to the 
extent of knowing what they represent, are you not? 

A. Most of them I am. Some of them I don’t 
know the meaning of. 

@. You were at the time familiar with them? 

A. Yes, I believe I was. I think that I, now, that 
is again a question. I was not reading Mr. Wax- 
berg’s mind as he wrote those figures. I believe I 
know what they represent. I am familiar with most 
of the figures, yes. 

@. Now, there are on this Identification some 
writing which [297] perhaps may be in the nature 
of explanation. Are those notations erroneous? 

Mr. Hepp: Now, I object to that. It is a lead- 
ing question. He states that Mr. Kellog put those 
notations on. It is certainly not the best evidence of 
what they indicate or mean; whether or not they . 
are erroneous has no bearing on this issue. I object 
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to any further questions on that other writing of 
this witness. 

The Court: The objection is sustained as to the 
form of the question as calling for a conclusion of 
the witness. 

Q. (By Mr. McNabb): Do you know, Mr. Hill, 
whether the labels as they appear there or the words 
as they are applied to the figures are correct or 
incorrect ? 

Mr. Hepp: Now, I object to that, your Honor, as 
calling for an opinion of this witness or a conclu- 
sion. They are not his writings. Counsel labels them 
as a label. I don’t think that that is in evidence 
either. They are writings that are foreign to any of 
the parties here in Court. I object to it. 

The Court: Objection is sustained. 

Q. (By Mr. McNabb): When were those writ- 
ings put there, Mr. Hill? 

A. Immediately after Mr. Waxberg left Kellog’s 
office. 

Q. You are familiar, are you not, with the entire 
financial proceedings concerning this transaction up 
to the time that those [298] figures were written ? 

Mr. Hepp: Just a moment, sir. I object to the 
form of the question. It is very comprehensive. It is 
leading, the financial structure, the entire financial 
structure. He can ask this witness what he knows. 
I object to it. I believe the witness has answered the 
question. I ask that it be stricken. 

The Court: I will permit the answer to stand. 

Q. (By Mr. McNabb): Mr. Hill, as regards the 
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writing that has been added there, do they correctly 
identify the figures as you knew them at that time? 

Mr. Hepp: Just a moment. I object to that offer, 
ealls for a conclusion. This witness, they are not his 
writings. I don’t think he is qualified to answer that 
question. I object. It is merely rephrasing of other 
questions. 

The Court: Objection is sustained. May the Court 
see the exhibit, please. For the defendants’ counsel 
I will state at this time with reference to Plaintiff, 
Defendant’s Identification E, that the Court 1s sat- 
isfied that a sufficient foundation has been laid as 
to the figures appearing thereon, but the witness 
has testified that the writing was made thereon 
after the plaintiff who made the figures left the 
office. And I certainly don’t want to have the writ- 
ing erased but I cannot permit the identification to 
be received in evidence with the writing on it under 
the present state of the record. The writing would 
not be binding on [299] the plaintiff. 

Mr. MeNabb: Does the Court feel that we could 
not erase the writing there or remove the writing 
from the exhibit. 

The Court: Under the situation which has de- 
veloped the Court will permit counsel to inquire of 
the witness as to the figures appearing there on 
which he has identified as being in the plaintiff’s 
handwriting. That is something I precluded before 
you made the offer. 

Q. (By Mr. McNabb): Mr. Hill, do you know 
the amount of money, the maximum amount of 
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money that was allowable by the FHA per unit for 
the construction of an apartment building? 

A. Yes. 

Q. Did you know it at the time that you had 
your discussion with Mr. Waxberg in Mr. Kellog’s 
office ? A. I did. 

Q. Do you know it now? A. Yes. 

Q. What is that amount? 

A. That, do you want the total amount or the 
amount broken down into two parts, one per unit 
per apartment, plus—(interrupted) 

Q. There are two figures? 

A. Plus a percentage allowance for commercial 
space. The full amount together would be eleven 
thousand eight hundred eighty dollars per unit in- 
eluding the allowance for commercial space. [300] 

Q. Mr. Hill, how many units had you planned? 

A. A hundred forty-four. 

Q. On that basis are those the figures that are 
there, eleven thousand eight hundred eighty dollars? 

A. It is eleven thousand eight hundred eighty 
dollars multiphed by a hundred forty-four giving 
a total of one thousand, or one million seven hundred 
ten thousand seven hundred twenty dollars. 

@. Was anything like that amount of money 
granted under the commitment? 

A. Not that amount. 

Q. Now, let me ask you this, Mr. Hill, did you 
at any time have any discussions with Mr. Waxberg 
concerning the retention by you of a part or any 
part of the commitment price? A. Yes. 
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Q@. What was the nature of that discussion? 

A. Twenty-five thousand and some odd dollars 
that must be deposited with FHA, the label they 
gave it was a working eapital. I think the purpose 
of it was to insure that when the contractor finished 
the building that we were able to clean it up, put 
it in condition and rent it. That money as I under- 
stood it could be either retained by them out of a 
commitment money or we could deposit it in eash. I 
had no funds of my own left at that time to furnish 
it. We discussed various means of getting it and in 
talking this contract price at first I told him if I 
could save [301] that much out of the contract price 
IT could borrow it and repay it later if I could show 
a lender where I could repay it. That was later 
dropped because of the excessive demands of the 
contract and I was willing to give him everything 
that I could possibly give him out of the commit- 
ment and not try to retain the twenty-five thousand 
dollars working capital. 

@. Did you ever discuss with Mr. Waxberg any 
sum of fifty thousand dollars? i INO, 

@. Mr. Hill, were you willing that Mr. Waxberg 
should build this building? 

A. Yes. I would have preferred a local builder 
on the building. 

@. Why did he not build it? 

A. Because I could not pay the price he asked 
to build it. 


@. What price did he ask to build it? 
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A. One million six hundred ninety-four thous- 
and plus some conditions, plus control of it. 

Q. How much was available to construct the 
building ? 

A. In the neighborhood of a million five hundred 
thousand. 

Mr. McNabb: May we have the recess at this 
time. 

The Court: Very well. Members of the jury, I 
ask that you heed the previous admonition given 
to you. We will take a ten minute recess. 

Clerk of Court: Court is recessed for ten min- 
utes. [302] 

(Thereupon, at 11:00 am., the Court took a 
recess until 11:10 a.m., at which time it recon- 
vened and the trial of this cause was resumed.) 

Clerk of Court: Court is now in session. 

The Court: Parties wish to stipulate that the 
twelve members in the box are the jurors duly im- 
paneled and sworn to try this cause? 

Mr. Hepp: We will so stipulate. 

Mr. McNabb: The defense will stipulate. 

The Court: Proceed. 


RUDELL P. HILL 
the witness on the stand at the time the recess was 
taken, resumed the stand for further direct exami- 
nation. 
Q. (By Mr. McNabb): Mr. Hill, did you ever 
request Mr. Waxberg to come to Seattle to meet 
you? A. No. 


A. LH. Waxberg 315 


(Testimony of Rudell P. Hill.) 

Q. Do you know why he went there? 

A. He had informed me that he would be very 
interested in working with the architect to keep 
costs down. I notified him that preliminary plans 
were being made, that it was time he was there if 
he wished to be with the architect. 

Q@. Do you know whether the property upon 
which this building was to be constructed was ever 
drilled ? An» Yes; 

Q. Did you employ anyone to drill that ground? 

Eee) did, [303] 

Q. Who did you employ? A. Mike Erceg. 

@. Do you recall how much it cost to have the 
ground drilled? 

A. About twenty-five hundred dollars. 

Q. Did you pay Mr. Erceg? A. I did. 

@. Do you have evidence of your payment of 
Mr. Erceg? 

A. I have evidence of part of it. 

Clerk of Court: Defendant’s Identification H. 


(Cancelled check made payable to Mike Er- 
ceg in the amount of $634.00 was marked De- 
fendant’s Identification H.) 


Q. (By Mr. McNabb): Why did you have the 
ground drilled, Mr. Hill? 

A. To supply architect with information for 
the footings on a building that was later planned 
and built. 

@. When was such information required by the 
architect ? 
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A. When the structural engineer went to. work 
for final plans. 

@. Was it necessary prior to that time? 

A. No. 

Q. Was it necessary prior to the time that Mr. 
Waxberg was no longer associated with you in this 
building ? A. No. 

Q. I will show you Defendant’s Identification 
H, ask you [3804] if you know what that is, please? 

A. That is a check on the Second and Lacey 
Street Apartments made payable to Mike Erceg for 
Six hundred thirty-four dollars. 

Q. Why was that—(Interrupted) 

A. It has been cancelled. 

Q. Why was that amount paid to Mr. Erceg? 

A. For drilling the property. 

Clerk of Court: Defendant’s Identification I. 


(Cancelled check made payable to Mike Er- 
ceg in the amount of $633.75 was marked De- 
fendant’s Identification I.) 

Q. (By Mr. McNabb): And Identification I, 
what is that? 

A. That is a check the same in all respects ex- 
cept a different date, in the amount of six hundred 
seventy-three dollars, seventy-five cents. 

@. Does that represent the entirety of the pay- 
ment you made to Mr. Erceg? A. It does not. 
Q. Do you know how the balance was paid? 

A. With my personal checks. 

@. Are they available at this time? 
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A. They are stored in past records. I haven’t 
been able to dig them out. 

Q. Did you employ anyone else to drill any of 
that property? [305] 

A. I did not. 

@. Did you ever see any drill logs of the prop- 
erty other than those prepared by Mike Erceg? 

A. I did not. 

Q. Did you request the employment of a driller 
by any person? A. JI did not. 

Q. Or of any person, rather. Did you ever em- 
ploy Mr. Orsini in this transaction? 


A. I did not. 
®. You say Mr. Orsini was interested in some 
rental property? A. He was. 


Q. Did Mr. Orsini assist in the financing of this 
project ? A. Yes. 
@. To what extent? 
A. Five thousand dollars. 
(). What was that to represent? 
_ <A. <A part payment on advanced rentals that he 
had agreed to give me. 
@. What advance rental was this? 
_ <A. He agreed to give me advance rentals at the 
| rate of ten thousand dollars a year for five years 
~ which would amount to fifty thousand dollars. 
Was that money ever paid to you? 
Five thousand dollars. [306] 
That was all that was paid to you? 
Yes. 


POPS 
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Q. Was Mr. Waxberg present at the time that 
this fifty thousand dollars was discussed ? 

A. I believe so, but I don’t know. 

Q. Did you ever have a discussion with Mr. 
Waxberg as regards fifty thousand dollars other 
than this fifty that you are discussing now? 

A. No. 

Q. Did you request Mr. Waxberg to go to 
Juneau with you? 

A. I don’t remember. We went as a group when 
the application was presented. 

Q. Do you know where Mr. Waxberg went from 
Juneau? 

A. JI, yes, he came back to Fairbanks. 

Q. Mr. Hill, do you know approximately the ap- 
proximate amount of money under the commitment 
as it was issued that would have been actually avail- 
able to a builder with which to construct that 
building ? 

Mr. Hepp: Now, I object to that as repetitious. 
I am sure he has asked that question three times. 

The Court: Sustained. Sustained. 

Mr. McNabb: You may cross examine. 


Cross Examination 
Q. (By Mr. Hepp): Mr. Hill, did you, was 
there a corporation formed at [807] the outset of 
this venture of yours in this building project which 
you have been testifying to? 
A. There was a corporation formed during, dur- 
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ing the progress. Right now I couldn’t tell you ex- 
actly what date that corporation was formed. 

Q. Who were the original incorporators? 

A. I believe that, my wife, myself, and Orlo 
Kellog, an attorney. 

@. Was Mr. Waxberg part of the original cor- 
porate charter? A. No. 

Q. Know what appear in it? 

A. No, that I know of, that I remember. 

@. Your first conversations then with Mr. Wax- 
berg were in December sometime I believe you said, 
the early part of December? A. Yes. 

Q. One or two conversations, three, how many? 

A. I am indefinite on that as Mr. Waxberg was. 
I don’t remember but there were conversations. 

@. Then I believe you testified that you had 
another conversation or two in January sometime? 

A. Possibly before I left for outside, yes. 

Q. And another conversation after the commit- 
ment was issued ? A. Yes. 

@. Five or six conversations ? 

A. Yes in toto. [308] 

. I believe you testified that it was quite prob- 
_ able though you didn’t recall any conversation with 
Mr. Waxberg about the apartment building as dis- 
tinguished from the original commercial building 
’ that you talked about was planned, is that right? 
I believe in response to counsel’s question did you 
not testify that your first building was in the nature 
of a commercial building to be financed by RFC? 

A. Yes. 
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Q. That you had discussed that matter. with 
Mr. Waxberg together with Mr. Orsini and there 
Was some conversation about a bank that Orsini 
wanted to put into the corner? A. Yes. 

Q. Well, I believe shortly after that you talked 
about a, when you learned that you couldn’t get 
REC or it wasn’t feasible that you then planned 
an apartment building? A. Yes. 

Q. I have in my notes that you answered in re- 
sponse to counsel’s question that you do not recall 
having discussed the apartment building with Mr. 
Waxberg although it may have been probable that 
you did? 

A. That answer is correct. Your notes are cor- 
Tec 

@. That answer is correct? A. Umm-umm. 

Q. When was the conversation that you and Mr. 
Waxberg, according to you, that he agreed that he 
leave forty-five thousand [309] dollars of his build- 
er’s fees in the building? 

A. JI could not at this time give you the date or 
time of it. 

Q. Possibly it would have had to have been in 
January some time, early part of February? 

A. It could not have been in January. Yes, I 
was thinking of December. It could not have been 
in December because I wasn’t here and we hadn’t 
contemplated an apartment building. 

@. It would have been in January then? 

A. It must have been some time in January. 
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Q. It was before the application was made for 
a commitment? 

A. I beheve it must have been. 

Q. Well, if this forty-five thousand dollars quali- 
fied your financial condition to an acceptable point 
to FHA then it would have had to have been in the 
application, is that not right? 

A. That is true. 

@. So you must have necessarily discussed it 
with Mr. Waxberg at some time prior to the ap- 
pheation date? A. Yes. 

®. But the best statement you can make in that 
regard is that it is just quite probable that you did 
discuss it. You don’t recall that conversation? I 
don’t understand. 

A. Five years later, over five years later, I ad- 
mit that there was possibly a conversation. There 
must have been a conversation but I do not remem- 
ber the definite date of that conversation. [310] 

Q. Well, I am not asking you for a definite date. 
I am asking you whether you in fact recall a con- 


| versation ? Aveo, I adios not. 


Q. But you can even recall figures that were 
given at just a slightly later date in a meeting in 
your attorney’s office down there, Mr. Campbell or 
whatever you say his name was; did you meet in an 


' attorney’s office later on? A. Yes. 


Q. Kellog, excuse me. A. Kellog, yes. 

Q. You can remember figures of that meeting 
though? 

A. Because I have dealt with those figures ever 
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since. I have dealt with the same figures ever since. 
I am still dealing with them. 

Q. Well now, what figures other than the com- 
mitment price and the building costs would you 
have been dealing with in connection with any 
figures that might have been discussed with Mr. 
Waxberg and what he you say was demanding 
of you? Why would you deal with those figures 
again ? 

A. Because later we built an apartment under 
the same set-up, the same number of apartments. 
We went through the same figures time and time 


again. 
Q. Including the amount Mr. Waxberg had 
asked ? A. The commitment price. 


Q. As a builder’s fee? 

A. The commitment price was the same. [311] 

Q. You have testified to other figures? 

A. The commitment price would make the other 
figures exactly the same also. 

Q. Mr. Hill, were you present when Mr. Sumter 
was testifying? A. I was. 

(). Did you hear him make the statement that 
it would take about a week to ten days to process 
an application ? 

A. I don’t believe I did. I heard him make a 
statement it would take a week to ten days to pre- 
pare an application, not process it for a commit- 
ment. 

@. Did you hear him state that it would have 
taken you about five minutes to compile the in- 
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formation that he needed to make an application? 

A. Well, it would have taken me about five 
minutes to give it to him after I had it, yes. 

@. As of the time when the application was 
submitted, Mr. Hill, just how much money had 
you invested in this project? You have testified that 
all your life savings had been in there. 

Mr. McNabb: J object to that as having not been 
testified to. 

Mr. Hepp: Your Honor, I distinctly recall him 
having said that he had no money with which to 
supplement the commitment figures. 

Mr. McNabb: ‘That is entirely correct, and we 
will admit that. [312] 

The Court: Very well, the Court doesn’t remem- 
ber all the testimony. You may proceed. 

@. (By Mr. Hepp): As of the date of the com- 
mitment, Mr. Hill, how much money ‘had you in- 
vested in this project? 

A. Well, I can start to itemize. I possibly will 
even forget some of those. 

@. Well, would you give us a round figure? 

A. A round figure, including purchase of land 
for the project? 

@. Lf you purchased it then, did you purchase 
any land? 

A. I purchased options and taken my options 
upon payments, yes. 

@. Were those options expensive ? 

A. Yes. 

Q. How much did you pay for the option? 
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A. There were several thousand dollars in- 
volved. I don’t remember the exact amount now. I 
could get them from my records. 

@. How much as of the time of the commitment 
had you paid Mr. Sumter? 

A. Mr. Sumter’s fees were due only on condi- 
tion that he get the commitment. 

Q. Well, what I am trying to get at, Mr. Hill, 
maybe I am a little clumsy in my questioning, you 
are speaking, you have testified that there would 
be something in round figures of two hundred thou- 
sand dollars less the commitment that would be 
[313] available as a builder’s costs and fees to- 
gether ? A. Yes. 

@. Now, would that include the architect? 

A. Yes, if the project went ahead. As it was I 
was out twenty-five hundred to the architect at that 
time that could be reimbursed. 

@. Let’s project this to a point where if that 
building had gone ahead as according to your orig- 
inal plan in that regard, I think that you stated that 
Mr. Waxberg had asked you for, I think you said 
he demanded fifty-one percent of the stock? 

A. Yes. 

Q. Approximately, does the FHA allow up to 
six percent as a builder’s fee as Mr. Sumter testi- 
fied? | 

A. It is on one of these forms. I could check it. 
I am under the impression that it is five. It possibly 
is six. There is a builder’s fee and an architect’s 
fee set out on one of those forms. 
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Q. It would be something in the neighborhood 
of a hundred thousand dollars? 

A. In the neighborhood of ninety thousand 
dollars. 

Q. It would be ninety at your figure of five, a 
little over a hundred at your figure of six, if he did 
say that? A, Ss. 

Q. Now, what would you have put in that build- 
ing to equal fifty-one percent if Mr. Waxberg had 
left his builder’s fee in that, forty-five thousand of 
‘whiech—(Interrupted) [3814] 

Mr. McNabb: Just a minute. I am going to ob- 
jeet to that question, has no bearing on the issues 
of this case whatever. 

The Court: J think it has only because it was 
gone into on direct examination. There is some 
question whether any of this evidence is admissible 
but it having been gone into on direct I am going 
to permit the cross examination. 

Mr. Hill: That I wouldn’t know because it was 
no speculation of Mr. Waxberg leaving anything in 
except forty-five thousand dollars of his builder’s 
fee. That was to be repaid to him later. He was to 
hold stock for it until such time as I could buy it 
rom him. He had repeatedly said that he had no 
interest in the building, only in the building con- 
‘tract and if he left money in there I was to repay 
him at a later date. 

Q. (By Mr. Hepp): How do you reconcile that 
statement with your testimony here that he de- 
manded fifty-one percent of the whole deal and he, 
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and then you say he repeatedly stated he didn’t 
want any part of it? 

A. Prior to that, and when the break-up came 
he made a demand it was impossible for me to meet. 

Q. Had you talked to Mr. Slater as of that time, 
Mr. Hill? A. Oh, several times. 

Q. Concerning this very—(Interrupted) 

A. He had asked to be cut in, asked to be al- 
lowed to become a contractor. Mr. Slater’s reputa- 
tion of a builder was such that [315] I could not 
consider him at any time. 

Q. Well, now, isn’t it a fact, Mr. Hill, that you 
told Mr. Waxberg that another contractor had of- 
fered to cut back fifty thousand dollars? 

A. I didn’t I believe, yes, that Mr. Slater did offer 
me anything within reason to give him the consid- 
eration. He got no consideration until such time 
that Mr. Waxberg had definitely withdrawn. If I 
told him that I told him as a joke because of con- 
ditions Mr. Slater was in why and how badly he 
wanted a contract. 

Q. Do you joke about fifty thousand dollar 
kick-backs, Mr. Hill? 

A. Yes, under those conditions it was so far- 
fetched to me that I joked about it. 

@. Your position is that instead of you demand- 
ing fifty thousand dollars he demanded fifty-one ~ 
percent of the stock? 

A. Plus two hundred thousand dollars more than 
it was possible to pay him. 

Q. Well, that leaves me at a further problem? , 
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A. His own evidence will show that he demanded 
two hundred thousand dollars more than there was 
to pay him, his own figures. 

Q. Mr. Hill, there has been great length at this 
trial to show that there couldn’t possibly have been 
a builder’s fee because there wasn’t any specifica- 
tions as to the building, that no final form, nobody 
could possibly give a figure of a building, [3816] 
how much it would cost to construct it unless they 
had some kind of a plans or general concept of the 
building and now you say that he wanted all of the 
money to make this particular building, to build this 
particular building. I can’t reconcile those. Could 
you explain that to me, please? 

A. If you will explain your question a little 

more definitely, I can. 

Q. Well, the position has been in ae defense 
of this case that Mr. Waxberg could and you could 
not possibly have had an agreement because there 
was no specific building upon which there could be 
an agreement made and there was no fixed amount 
of money so consequently there couldn’t be any con- 
tract at all and yet right at that same time you 
testified that Mr. Waxberg demanded every cent 
of the money for the building to build the building ? 
A. No, I have not testified to that. 

- Q. Well, what did he demand when you stated 
‘that he said he wanted all of the money, the one 
million six hundred ninety-four thousand, well, the 
figure you have testified as to the commitment, you 
said that Mr. Waxberg claimed that he needed all 


328 R. P. Hill and Mary Hull vs. 


(Testimony of Rudell P. Hill.) 
of that money to build the building you wanted 
built ? 

A. JI think the evidence covers that. The commit- 
ment was issued for that amount. When Mr. Wax- 
berg learned what the commitment was issued for 
he took that full amount of it and demanded it for 
the contract irregardless of what the FHA withheld 
and what had to go to the architect. [317] 

Q. Isn’t there a matter of ten percent some place 
that the owner has to put in over and above, doesn’t 
FHA just go ninety percent? A. Yes. 

Q. Who was going to supply that ten percent? 

A. J was putting in my property which is on 
the city tax rolls for very near that amount. We 
were forty-five thousand dollars short as our paper 
work for the FHA I could use this forty-five thou- 
sand dollars of the possible builder’s fee and repay 
Mr. Waxberg later for it. 

Q. He didn’t want any part of the building but 
he wanted fifty-one percent of the building? 

A. Later, yes, when he and Mr. Orsini thought 
they had me cornered with my back to the wall, 
they demanded fifty-one percent and the manage- 
ment contract. 

Q. Now, wasn’t it just the reverse, Mr. Hill. 
After you had the commitment you didn’t need Mr. 
Waxberg and Mr. Orsini anymore? 

Age Oheno 


| 


Q. You don’t even know whether you, although | 


it is quite probable you may have had a conversa- 
tion with My. Waxberg, but yet his name appears as 
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a sponsor right on through, do those things just 
happen hike that, Mr. Hill? 

A. Sometimes I believe they do. In this par- 
ticular case we were in the hands of Mr. Sumter 
and the National Bank of [318] Commerce. We 
were accepting their figures and their way of pre- 
paring an application. They assured us that that is 
all it meant, that it was forty-five thousand dollars 
that | would later have to repay Mr. Waxberg. 
Those things happen in that manner when we are 
in the hands of experts that understand what they 
are doing. 

Q. Actually, when you started this project you 
didn’t know very much about buildings, or how to 
build them or how to finance them or anything 
about it? 

A. I knew considerable about buildings and how 
to build them. I have been in construction work 
from the time I can remember, although I have 
never been a contractor, but I did not know any- 
thing about financing. In fact, I was amazed now 


: at how little I did know at that time about financing. 


Q. It has been quite an experience, hasn’t it? 
A. If I can remember all I have learned of this, 


I will do well. 


Q. I believe you stated that Mr., that you did 


not request Mr. Hill to talk with your architects? 


Mr. McNabb: What is this now, try that again. 

The Court: Well, counsel merely said Hill. He 
intended Waxherg, isn’t that right? 

Mr. Hepp: I will start all over. 
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Q. (By Mr. Hepp): I believe you stated that 
you did not request Mr. [3819] Waxberg to go to 
Seattle and specifically to go to the architects, but 
that he, Waxberg, wanted to work with the archi- 
tects, is that essentially correct? 

A. Yes. Now, I don’t know how my, at this 
time I don’t remember how my notifying him was 
worded. It might have been come to Seattle at once, 
something that way, when I notified him to come to 
Seattle to work with the architects. It was for his 
protection so that he could keep building within 
bounds to where it was profitable for him to build. 

Q. Would that be pursuant to an agreement that 
he had with you to build the building? 

A. It was a contemplated agreement but he had 
to have that privilege before he could make an 
agreement to build a building. 

Q. A kind of an agreement to make an agree- 
ment ? 

A. Yes, negotiations for an agreement, you 
might say. 

Q. When did you discharge Chiarelli and Kirk 
as architects? 

A. When this project could not go ahead, when 
Mr. Waxberg and Mr. Orsini, Mr. Orsini was with- 
drawing his financial support. Mr. Waxberg was 
not a bit interested in the building contract. There 
was nothing more for Chiarelli and Kirk to do. I 
could not pay for them for drawing ninety thousand 
dollars for maybe complete plans I could not use. 
Naturally I discharged Chiarelli and Kirk. 
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Q. Who drew the plans that you ultimately did 
build? [320] 

A. Is that question material, relevant to this 
ease, who drew the plans for another building? 

Q. I was wondering if you needed plans drawn 
to build a building? 

A. Yes. Mr. Peck drew plans. If you want to 
know why—(Interrupted ) 

Q. Well, you said you didn’t need any plans 
from Chiarelli and Kirk. I wondered if you needed 
any plans from anybody? 

A. I did but another contractor that was going 
ahead with the project had an architect that he 
wanted to prepare the plans for him. 

Q@. Who hired Chiarelli and Kirk in the first 
instance ? A. I did. 

Q. Mr. Waxberg didn’t? 

A. As I remember it, no, Mr. Waxberg had not 
been in Seattle at the time I hired Chiarelli and 
Kirk. He had probably been in Seattle but not 
| in connection with this case. 

/ . You saw fit to hire an architect to assist Mr. 
_ Waxberg in the building, but you allowed your next 
eontractor to select his own architect? 

A. No, the next contractor and I consulted on 
| the architect. He wanted the same proposition Mr. 
~Waxberg had that he could work with the con- 
tractor, with the architect and keep the plans within 
reason. 

Q. Actually all the people that worked with you 
in the [321] beginning of this building fell by the 
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wayside shortly after the commitment was made, 
is that right? A. Definitely. 

Q. Did you answer my question, Mr. Hill, what 
these, how much of these life savings, how much that 
amounted to as of the time when the commitment 
was issued, how much you had spent? 

A. I think I answered that in that way, that my 
life savings was tied up in the property, what I had 
accumulated in this world was tied up in property 
that was to go in. A part of it I owned free and 
clear. It was business property where I was con- 
ducting a business, and I had contracted to pay for 
the rest of this property and I had to pay for the 
rest of this property which was a considerable sum 
of money, plus my expenses. Some FHA fees, some 
architects fees that I had to advance and one thing 
and another why it was considerable. 

@. Well, those are fees that I believe that you 
talk about that were contained in that two hundred 
thousand dollars? A. Yes. 

Q. FHA fees? 

A. Yes. The property was the important part 
of it. I had contracted to purchase what I had not 
direct ownership at that time. I had no cash, but 
I had carried the load until that time, yes. Until the 
commitment was obtained and was responsible for 
any fees incurred if the commitment was not issued. 

Q. Mr. Hill, has it always been your intention, 
your attitude that Mr. Waxberg should not be paid 
for any of the [322] services that he rendered to 
you? 
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A. Have we established—(Interrupted) 

Mr. McNabb: Just a minute, just a minute. I am 
going to object to that on the grounds it is improper 
cross examination. 

Mr. Hepp: He has set it up in his pleadings, 
your Honor. 

The Court: Overruled. He may answer. 

Mr. Hill: Have we established that Mr. Wax- 
berg furnished me any services. 

Q. (By Mr. Hepp): Did he? 

A. None that I know of. 

Q. This whole thing just happened, his name 
on the commitment, everything agreed with him to 
leave forty-five thousand of his builder’s fee in 
there, all that no assistance at all? 

A. Mr. Waxberg was making every effort to 

/ secure a contract to build a building. He has told 
you in his evidence that he expected to be repaid 
from any money or any services that he put out 
from the contract of the building. 

_ Q. Well, now, if you are the one that calls off 
the contract? 

A. Did I eall off the contract ? 

Q. Did you? A. No. 

@. You didn’t? #. No. [3923] 

@. You didn’t? 

A. No. I could not meet his demands. He would 
‘not accept what I had to offer and what we had 
planned that we would have to offer. That he would 
not take. He wanted more than I could give him, 
two hundred thousand dollars more. 


q 
| 
i. 
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Q. More than was in the original agreement? 

A. There was no original agreement. When we 
had come to know what money we had to build with 
he wanted two hundred thousand dollars more than 
it was possible in it so, and he refused to accept 
a contract for what was available to give him. I 
later contacted him and tried to talk sense with 
him. That is all the money there is, can you go 
ahead and build it for that? He says, no, 1 cannot. 

Q. You had at that time determined what kind 
of a building you were going to build. I don’t know 
how you can agree on a figure or whether somebody 
can build a building or they can’t build a building 
if there are no plans or specifications or nothing 
to co by? 

A. That is why I maintained that I was being 
put to the wall for demanding more than there was 
for any type of building we would draw plans for. 
He demanded the full commitment price before he 
would go ahead as his contract price to help design 
a building. I showed him how much money I had.) 
He said, that is not enough. The commitment says 
for so much. He says I want that. [324] 

Q. That is what he said? A. Yes, 

Q. Down there in the New Washington Hotel? 

A. Yes. Regardless of the design of the building 
he wanted the full commitment price without any 
deductions for financing fees or the FHA or archi- 
tects fee so the building was not finally designed. 

Q. Well, now, if a mortgage company will loan 
a miJlion and a half dollars on a building, does that 
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contemplate a million dollars and a half worth of 
building or does it contemplate a million and a 
quarter dollars worth of building and the rest in 
financing fees and all those things; are those part 
of the value of a building that is mortgaged ? 

A. Just a minute, please, on that. The lender 
was lending ninety percent of the value of the build- 
ing. I was furnishing ten percent equity. Part of 
the cost of that building is architects’ fees and finan- 
cing fees, not construction costs or contractor’s fees. 
When you design a building part of your cost of 
your building is architects’ fees. It is probable if 
you have, unless you have an enormous amount of 
cash part of it is in financing fees. 

@. How much is forty-five thousand dollars 
worth of operating capital worth, Mr Hill? 

Mr. McNabb: Just a minute. That is not ma- 
terial to the issues here involved. There is no testi- 
mony that there was [325] any forty-five thousand 
dollars worth of working capital. Improper cross 
examination. 

The Court: Will the reporter, please, read the 


question. 


(Thereupon, the reporter read the question.) 
The Court: Objection sustained. 
Q. (By Mr. Hepp): Did you and Chiarelli and 


‘Kirk part good friends? 


Mr. McNabb: I object to that as having no bear- 
ing on the issues of this case. 

The Court: He may answer. 

Mir, Hill: No. 
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Q. (By Mr. Hepp): A little bitterness there, too? 

A. Yes, they wanted the price for the full final 
plans not for what they had done. They wanted the 
rest of their fee for finishing final plans. 

@. Well, we must necessarily deduce, Mr. Hill, 
then that everybody has tried to take advantage of 
you or you have tried to take advantage of every- 
bedy else in this circle? 

A. When there are disagreements not necessar- 
ily so. 

@. Well, evidently the people we work with— 
(Interrupted) 

A. Are we interested in deductions? 

Q. Evidently the people that you have worked 
with one way or the other either made excessive de- 
mands on you or you made excessive demands on 
them? [326] 

A. On the other hand I have quite a number 
of friends. I have employees that have worked for 
me as high as thirteen years still with me, very good 
friends of mine that I would do considerable for. 
That is along the same line of your question. 

@. Just like probably Jack the Ripper had a few 
friends, too? 

A. If you want to compare me with Jack the 
Ripper, yes. 

@. Well, merely in theory? 

A. In theory all right. 

Q. Fiverybody has friends, sir, that is not a test. 

A. Umm-hmm. 

Mr. McNabb: I object. We are getting pretty 
far afield. 
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The Court: Yes, we are getting pretty far afield. 

Mr. Hepp: May I have just a moment, your 
Honor? 

The Court: Certainly. 

Q. (By Mr. Hepp): Mr. Hill, do you recall 
when you dismissed Chiarelli and Kirk in this whole 
venture, was that, in relation to the commitment? 

Mr. McNabb: Just a minute. I am going to ob- 
ject to the question on the grounds it is not proper 
eross examination; that when Chiarelli and Kirk 
were dismissed, if they were dismissed, has no bear- 
ing on the issues of this case. 

The Court: Overruled. He may answer. I think 
he has already testified he dismissed them. 

Mr. Hill: It was, the exact date I don’t know. 
It was [327] some months after our last conversa- 
tion with Mr. Waxberg when we had given up being 
_able to go ahead. They wanted the money for work 
on final plans which I could not go ahead with, 
| guarantee them money to produce these final plans. 
They were pressing me for money and I told them 
they just as well quit and eall it off. I had no 
further use for their plans; that I couldn’t pay 
them for any further work regardless of how they 
felt, what they felt they were entitled to. 
©. Isn’t their fee fixed in the commitment or the 

project analysis? 

A. Oh, yes, but if we couldn’t use their plans 
that fee did not come. If they had any money com- 
ing, 1f we did not use that plans, use that money to 
build that building where was the money to come 
from for them to pay them. Out of my pocket. 
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Q. When did you decide to build a different 
kind of a building then than this building you got 
the commitment on? 

A. A year later. We had renewed our commit- 
ment and kept it in good standing on the possibility 
that we might be able to save something of the dis- 
aster but as far as going ahead and preparing plans, 
no, we could not do it until we had some assurance 
we could go ahead. 

@. You had a commitment I believe February 
the 24th, is that right? A. Yes. 

@. 19502 A. Yes. [3828] 

@. Now, when did you decide to build a differ- 
ent kind of a building than the plans, the prelimin- 
ary plans here show, when after the commitment 
date? 

A. I would have to check records to find out 
when. 

(). I mean, was it early that spring, in the sum- 
mer, the fall or the next year? 

A. It was the next year. 

Q. When did you decide not to build this build- 
ing the preliminary plans of which I believe are an 
identification here? 

A. Oh, it was some months later. The exact date 
I don’t know. It was some months later. 

Q. After you had discharged Chiarelli and 
Kirk ? 

A. Yes, after I had discharged Chiarelli and 
Krk. Because I told them I didn’t really discharge 
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them. I told them to do no further work until I 
had some assurance that I could pay them. 

Q. Pay them for what they had done or the full 
—(Interrupted) 

A. For the rest of it, yes. This work was com- 
pleted. They weren’t discharged from this work. It 
was completed. But it was discharging them from 
doing any more work for me until such time as I 
could pay them for it, could use their work. 

Q. This drill log that you spoke of that Mike 
Erceg, that came along a lot later, didn’t it? 

A. Yes, considerable later. 

Q. That had nothing to do with getting an FHA 
commitment at the outset? [329] 

A. No, it was for the structural engineer. Those 
drill cores were sent to a testing laboratory for 
analysis before a structural engineer could start to 
design the footings. And the footings were only 
designed on final plans, not on preliminary plans. 
They were not even used on the preliminary plans 
that we later submitted. 

Q. Did you ever have oceasion before the ap- 
plication was filed to ask Carelli and Kirk 
whether or not the building which they were making 
| preliminary plans was a feasible one? 

A. They asked me what I knew of the soil con- 
_ struction. I told them as far as I know it was sand 
_and gravel. If that was the case then we seemed 
_ to be, until we needed further data, go ahead. 

(). Would it make any difference if there were 
permafrost down there? 
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A. That would make a difference to the. con- 
tractor and not to the builder. If there was a con- 
tractor when he started to excavate and prepare 
for footings 1t would have made a difference to a 
contractor, yes. 

Q. Well, now, what was under the Polaris Build- 
ing, sand or gravel? A. Both. 

@. But what was there at the time when these 
preliminary plans were drawn was not important 
to Chiarelli and Kirk in designing these plans? 

A. They designed no footings, no. 

(). They designed no footings? 

A. They designed no footings or foundation at 
that time. 

(). As far as I can see then, these plans served 
absolutely no purpose except to get a commitment 
out of the FHA? 

A. That is all they have ever served. 

«). Then they were abandoned ? 

A. That is all that preliminary plans were pre- 
pared for. That was the purpose they were in- 
tended for. 

Mr. McNabb: May we have the noon recess now, 
your Honor. 

The Court: Is that agreeable with the plain- 
tiff’s counsel? Members of the jury, once again I 
admonish you that it is your duty not to discuss 
the subject matter of this trial with anyone or among 
yourselves; not to express any opinion thereon until 
the case is finally submitted to you. And you are 
excused until two o’clock. 
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Clerk of Court: Court is recessed until one- 
thirty. 
(Thereupon, at 12:00 noon, the trial of this 
cause was recessed until 2:00 p.m.) 


Afternoon Session 


(The trial of this cause was resumed at 2:00 
p-m., pursuant to the noon recess.) 


Clerk of Court: Court has reconvened. 

The Court: Parties wish to stipulate to the 
presence of the jury? [331] 

Mr. McNealy: Yes, your Honor. 


Mr. McNabb: Yes, your Honor. 


RUDELL P. HILL 


the witness on the stand at the time the recess was 
taken, resumed the stand. 


Mr. Hepp: No further questions. 


Redirect Examination 
@. (By Mr. McNabb): Mr. Hill, for what pur- 
pose did you employ the firm of Chiarelli and Kirk? 
A. To prepare preliminary drawings, as re- 
quested, as needed for the FHA application. 

Q. Did you employ them for the purpose of 
assisting Mr. Waxberg? A. No. 

Q. So far as securing the commitment and the 
preparation of the application for the loan is con- 
cerned, did you need the assistance of Mr. Wax- 
berg or Mr. Orsini? 

A. I needed very badly the prepaid rent that 


342 hk. P. Hill and Mary Hill vs. 


(Testimony of Rudell P. Hill.) 

My. Orsini was to furnish to help me finance. I 
needed a builder, a contractor, preferably a local 
contractor to keep the money in town. 

Q. How much prepaid rental was it that Mr. 
Orsini was supposed to give you? 

A. Fifty thousand dollars. [332] 

Q. For what purpose did you need that? 

A. Help purchase property, pay fees, pay ex- 
penses in getting this project organized and in 
shape to go. 

Q. Mr. Orsini aware of that? 

A. He was. 

Q. Mr. Hill, this equity that has been discussed, 
that is there to be a ten percent equity if I under- 
stand the situation correctly, is that right? 

Ee) mee O tg 

Q. Now, was there any requirement as to what 
that. equity was to be? 

A. Other than the ten percent of what we ap- 
plied for? 

Q. That’s right. 

A. No, it could be in several forms. It could be 
in land. It could be in cash. It could be to show that 
I had invested that much money, that there was 
that much money invested to offset the govern- 
ment’s guaranteed loan. 

Q. And in this instance the bulk of the ten per- 
cent was in what? A. In property. 

Q. What sort of property? 

A. You mean a legal description or part? 
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Q. No, was it personal property or real prop- 
erty ? A. Real property. 

@. What do you mean by real property? [333] 

A. Land. 

Q. Were you occupying any portion of the land 
at the time you made this application? 

A. Yes. 

@. For what purpose were you occupying it? 

A. My business was then located in a building 
on that land. I had a bar, a liquor store, I had four 
business spaces rented under lease that I had to 
arrange for those leases to, I don’t know, leases to 
be released back to me. 

Q. In the event that you had exceeded to the 
demand for fifty-one, or interest of fifty-one percent 
in the corporation who then would, have controlled 
all of your land? 

A. The one that got the fifty-one percent, abso- 
Inte control. 

@. Who would that have been? 

A. Mr. Waxberg. The management contract 
would have left me with no income whatever or a 

chance of an income whatever from that time on. 
The only way that you can get money from an 
FHA controlled corporation under one of these 
set-ups is through a dividend and there was no 
dividend allowed until such time as the loan has 
been repaid. 

Q. So then you would have realized no income 
from the entirety of your property under the, under 
the requested agreement with Mr. Waxberg? 
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A. None whatever for thirty years, or thirty- 
two, whatever the mortgage was to run. [334] 

Mr. McNabb: I have no further questions. 


Recross Examination 

@. (By Mr. Hepp): Well, didn’t you still own 
your bar and those other buildings which you were 
talking about? 

A. They would have had to have been destroyed 
to complete the building as the plans were at that 
time. The building would have been on that prop- 
erty. 

Q. Well, now, if you were to change plans with 
another contractor or if there had been no definite 
plans formulated how does that effect Mr. Wax- 
berg, why would the situation be different? 

A. Would you— (Interrupted) 

@. tf will rephrase the question. Maybe that 
wasn’t very fair. You build a building and still pre- 
served these other properties that you have just 
mentioned, is that right? A. Yes. 

@. And they are not a part of the building? 

A. They are not. 

@. Wasn’t it-possible for Mr. Waxberg to have 
built that building and still you retained these prop- 
erties which you say would have been forever lost 
from you? 

A. It was impractical because the building was 
of so much more value if it could have been ex- 
tended through the street. The business location, if 
I had at that time restricted the building to its 
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present location I was losing at that time the financ- 
ing of prepaid rent of Mr. Orsini. He was advane- 
ing, I was losing the location he needed at that 
time, that he wanted. [335] He was willing to pay 
prepaid rent on it. 

Q. The building that you ultimately built though 
was equal or greater value than originally planned, 
is that right or not? 

A. Costwise, yes, but not in value and commer- 
cial rental space. 

Q. Was there some question about a title as 
against the Dales at that time that may have in- 
fluenced your decision ? 

A. Later there was a question of title is what in- 
fluenced our decision to build it on a smaller lot, but 
at that time as I remember, no question of title 
had arisen on that land. 

Q. But as it ultimately developed there was a 
question ? 

A. There was later, yes, but that since has been 
resolved. 

Q. You mean the difference between forty-nine 
percent and fifty-one percent is the difference he- 
tween your not getting any income for thirty-two 
years and your getting income in thirty-two years? 

A. The difference between controlling interest in 
/a corporation, fifty-one percent of the stock 1s ab- 
solute control of the corporation because it votes 
by stock and fifty-one percent of the stock controls 
-every action of that corporation plus the manage- 
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ment contract would have taken even a salary: from 
me. 

Q. You feel that the directorship of, being out 
of your control, everything would have been taken 
away from you? 

A. I, there was no conceivable way that I could 
have received any benefits from the building until 
such time as the [336] corporation could declare a 
dividend or the sale of stock that was left to me 
after they had sold some of that remaining forty- 
nine percent to raise added capital. 

Q. Did you know Mr. Mullen, Sr., of Mullen 
Contractors in Seattle? 

A. I became acquainted with him about a year 
later. 

@. Has he since died? A. He has. 

Q. Mr. Hill, during the year of 1950 or the early 
portion of 1951, did Mr. Mullen, Sr., give you fifty 
thousand dollars? 

A. No. I still owe the 8. S. Mullen Company con- 
siderable money that I am paying as we had in- 
tended to repay the stock, the builder’s fee to Mr. 
Waxberg. I am still paying on that same thing with 
Mr. Mullens. 

Q. Did you deposit the sum of fifty thousand 
dollars into a bank account which was later put up 
for the FHA? 

A. Did I deposit? 

Q. Or some agent of yours in your behalf? 

A. TI don’t know that it was. I don’t remember 
any such transaction. 
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Q. I didn’t quite catch your answer. 

A. I certainly remember no such thing, no. 

Q. But you didn’t need Mr. Waxberg’s forty- 
five thousand when you ultimately built? 

A. JI think I have explained that in detail. If 
you want me [337] to go into detail again, I can. 

Q. Did you pay Myr. Orsini back the five thou- 
sand dollars that he gave you? 

A. Not to Mr. Orsini. It was not his money that 
he furnished. I paid the money to Dawson Cooper. 

Mr. Hepp: I have no further questions. 


Redirect Examination 

@. (By Mr. McNabb): Mr. Hill, this forty-five 
thousand dollars that is mentioned in the applica- 
tion, was that to have been advanced to you by, out 
of Mr. Waxberg’s pocket ? 

A. No. It was a waiving of a fee that I would 
jater reimburse him for. 

Q. I believe, I hand you Defendant’s Identifica- 
tion EF’. Did you ever see this instrument, Mr. Hill? 

Mr. Hepp: Just a moment, Mr. Hill. Your 
Honor, I think ample opportunity has been given 
counsel to identify these identifications and I am 
going to ask that he either have them offered as 
exhibits before further testimony has been given on 
them. I know that much has been used of them, but 
our waiver up to this point is not a continuing 
waiver here on out. 
Mr. McNabb: Waiver of what, Mr. Hepp? 
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Mr. Hepp: Waiver of having those things either 
offered as exhibits and testified from as exhibits. 
You can’t testify from identifications merely identi- 
fied. They are not in evidence [338] and I refuse to 
have them read from further until they are offered 
as exhibits and then they can be read from. 

The Court: Gentlemen, I see no reason for not 
commenting at this time in the presence of the 
jury, but I have been somewhat surprised at the 
method of using Identifications in this Court. It has 
been the practice, it has happened in every case 
that I have sat in in this Court and I am going to 
state now that I think it is a very confusing way 
to try a lawsuit, but I am not directing this re- 
mark to any particular attorney. I want the jury 
to understand that. It is just that it has been the 
practice of doing court work here. It 1s my feeling 
that after there has been an exhibit identified and 
after the foundation is Jaid that is an ideal time to 
make the offer. Otherwise the Court, if it is delayed 
and waited around, we don’t know what foundation 
has been laid for the offer and I believe it is a bet- 
ter practice that the exhibits be offered after they 
have been identified and then we will not have any 
problem at all relating if they are received in evi- 
dence relating to the use of the Identification or Ex- 
hibit, so with that in mind, counsel, I wish that you 
and other counsel would make seasonable otters 
after the Identification has been made. 

Mr. MeNabb: Now then, will the Court rule on 
the objection? 
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The Court: The Court will sustain the objection. 
Mr. MeNabb: On what grounds? [339] 
The Court: On the grounds that through the 
entire trial reference has been made to exhibits, this 
particular exhibit the witness testified from, the ex- 
hibit or the Identification of the exhibit without the 
exhibit having been offered or received in evidence. 
Mr. Hepp: For the purposes of that question I 
will withdraw my objection. 
The Court: Very well. 
Mr. Hepp: Just yes or no, please. 
mir, Ellie Yes) 
Q. (By Mr. McNabb): When did you first see 
it, Mr. Hill? 
A. Mr. Sumter showed it to me. 
Q. Did you at any time ever ask or have any 
conversation with Mr. Waxberg as to his cash posi- 
tion ? 
A. He told me that he was able to— (Inter- 
rupted) 
Mr. Hepp: Just a moment. Excuse me. 
p Mr: Hill: ” Yes, I did. 
| @. (By Mr. McNabb): Did you ever have oc- 
| casion to ask him if he had forty-five thousand dol- 
lars? 

Mr. Hepp: Just yes or no, please. 

Mr. Hill: No. 
, Q. (By Mr. McNabb): Did you ever ask him 
} how much cash he had? [340] 
| Mr. Hepp: Just yes or no. 
Mr. Hill: No. 
Q. (By Mr. McNabb): Did he ever indicate to 
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you that he had forty-five thousand dollars? _ 

Mr. Hepp: Now, I object to that unless counsel 
explains what he means, indicate to him. I don’t 
think it is a fair question. It could bring a highly 
speculative answer. 

The Court: Sustained. 

Q. (By Mr. McNabb): Did Mr. Waxberg ever 
tell you how much cash he had? A. No. 

Mr. McNabb: You want that answer stricken? 

Mr. Hepp: Yes, I am going to object to it and 
ask that the answer be stricken and that counsel 
be asked to identify times and so forth so I will 
have an opportunity to object. I don’t know when 
he is talking about, in the last five years, any time. 

The Court: It may stand. Proceed, counsel. 

Mr. McNabb: I have no further questions, your 
Honor. 

Mr. Hepp: Neither do we. 

(Witness excused.) 

Mr. McNabb: The defense rests, your Honor. 

The Court: The defense intend to offer into evi- 
dence any of the identifications before resting or 
are you resting advisedly, Mr. McNabb? [3841] 

Mr. McNabb: Well, of course, your Honor, we 
intend to offer the entirety of the Identifications in 
evidence. 

Mr. Hepp: Well, I believe, your Honor, in that 
ease it should have been done before they rested 
their cause. 

Mr. McNabb: We have a perfect right to put on 
any sur-rebuttal. 
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The Court: Does the defense move to re-open 
for the purpose of offering Identifications A to G, 
inclusive. 

Mr. McNabb: Yes, if we may, your Honor, and 
in addition the Plaintiff’s Identification No. 3. 

Mr. Hepp: I would like to go through these be- 
fore I state whether we oppose any of the offers. 

The Court: Yes and, gentlemen, perhaps there 
are some times when it is advisable to withhold the 
offer, but this illustrates exactly what I meant. We 
may have twenty or thirty Identifications and they 
are all accumulated and the offer made at the close 
makes it a very difficult proposition for the Court 
and for the attorney, for the jury. The Court will 
certainly give the plaintiff an opportunity to ex- 
amine the Identifications. May I see Identification 
F, Mr. Clerk. Mr. Hall, will you give these to Mr. 
Hepp. 

Mr. Hepp: We have no objection to Defend- 
ant’s Identification G, A, D, B, C, I think unless, 
sir, that is an HE, I don’t know. 

Clerk of Court: That is C. [342] 

Mr. Hepp: C. We object to Identification HE, has 
not been properly identified and pertinent there 
having been testimony that there are other writings 
on it. We object to F, the same being a financial 
statement which as I recall the testimony now was 
only that it was brought to an office. There has been 
no signature identified on it to my recollection. And 
we object to H and I as not being contained within 
the issues of this Court date-wise or otherwise. It 
refers to transactions occurring according to the 
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witnesses testimony, a year or more later, a year 
and a half later and nothing to do with the.com- 
mitment, the application, any part of this matter 
in which Mr. Waxberg and Mr. Hill are in contro- 
versy here and in connection with any buildings 
which have been pertinently discussed here and par- 
ticularly reflected by Identification A, being the 
preliminary plans. 

And we are completely indifferent about Identi- 
fication 3. He offered it. We certainly don’t object 
to that. Those are our objections to the offer of the 
defendant. 

The Court: May the Court examine Identifica- 
tion F'? At this time the Court will receive into evi- 
dence Defendant’s Identification A through I, in- 
elusive, except for Defendant’s Identification F. 
Strike that. Defendant’s Identification EK. And the 
Court will also admit into evidence Plaintiff’s Iden- 
tification No. 8. 

Clerk of Court: Do I understand it is E and F 
that are excluded? [343] 

Mr. Hepp: F is admitted. E is excluded. 

The Court: F is admitted. E is excluded. 

Clerk of Court: Identification A is Defendant’s 
Exhibit 1; B, No. 2; °C, 3; D, No. 4; BY Nomarmee 
No. 6; H, No. 7; I, No. 8; and Plaintiff’s Tdentifica- 
tion No. 3 is Defendant’s No. 9. 


(Defendant’s Identifications A through D, 
inclusive, were received in evidence as Defend- 
anit’s Exhibits 1 through 4, inclusive.) 


(Defendant’s Identifications F through I, 
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inclusive, were received in evidence as Defend- 
ant’s Exhibits 5 through 8, inclusive.) 


(Plaintiff’s Identification No. 3 was received 
in evidence as Defendant’s Exhibit No. 9.) 


The Court: The defendants rest? 
Mr. McNabb: We again rest, your Honor. 
Mr. McNealy: Call Mr. Philleo. 


EDGAR PHILLEO 
a witness called in behalf of the plaintiff in rebut- 
tal, was duly sworn and testified as follows: 


Direct Examination 

Q. (By Mr. McNealy): Will you state your 
name, please ? A. Edgar Philleo. 
And what is your business, Mr. Philleo. 
I am a professional engineer. [344] 
Here in Fairbanks, Alaska? 
Yes, sir. 
And that Philleo Engineering Service? 
That’s right. 
What is the correct name? 
Philleo Engineering Service. 
And were you so engaged in business here in, 
fing the month of January, 1950? A. Iwas. 
_ Q. Are you acquainted with the plaintiff, Mr. 
~“Waxberg, and the defendant, Mr. Hill? 
: A. J am. 
| Mr. McNealy: I would like to have this marked 
‘for identification, one page. 


| Clerk of Court: Plaintiff’s Identification No. 9. 
| 
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(Carbon copy of invoice of Philleo Engineer- 
ing was marked Plaintiff’s Identification No. 9) 


Q. (By Mr. McNealy): Did you ever have oc- 
casion to make any survey of real property for 
elther Mr. Hill or Mr. Waxberg? 

A. Yes, several occasions for both. Both indi- 
vidually that is. 

@. Handing you Plaintiff’s Identification 9, I 
will ask you if you have ever seen that page in that 
particular book before? A. I have. [345] 

Q. And do you know whose handwriting that is? 

A. It looks like my handwriting. I initialed it. 

Q. Is that a record that you keep in the regular 
course of your business? A. It is. 

@. Those are your initials appearing thereon? 

A. Yes, sir. 

Q. Do you recall, yes or no, whether you ever 
surveyed any property belonging to Mr. Hill be- 
tween First and Second Avenue on Lacey Street? 

A. Yes. 

Q@. Is there any connection between that particu- 
lar survey and the Identification 9? 

A. Well, now you asked me if I recalled ever 
having made a survey for Mr. Hill in that block. I 
think I have surveyed it a couple different times 
but there is a connection between this bill and one 
of those surveys. 

@. What date appears upon that? 

A. January 31st, 1950. 

Mr. McNealy: If the Court please, I am going 
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to offer this record as a record kept in the usual 
course of your business, is that true? 

Mr. Philleo: It is. 

Mr. McNabb: We have no objection. 

The Court: It will be received. [346] 

Wleck of Court: Plaintifi’s Exhibit H. 


(Plaintiff’s Identification No. 9 was received 
in evidence as Plaintiff’s Exhibit H.) 


Q. (By Mr. McNealy): Do you recollect, Mr. 
Philleo, on this in regard to Plaintiff’s Exhibit H? 

A. Is this Exhibit H? 

Q. Plaintiff’s Exhibit H here whether or not, 
did Mr. Waxherg or Mr. Hill or both or do you re- 
member who instructed you to do the work repre- 
sented by that bill? 

A. I don’t recall exactly who “aire ta Tome THC. 

@. And do you recall who employed you or— 
(Interrupted) 

No, frankly, I don’t recall who it was. 

The bill has been paid, has it? 

The bill has been paid, yes, sir. 

Do you recall who paid you? 

No, not for certain. 

I wonder, would you read the writing, the 
ae on the hill to the jury, please? 

_ A. Well, I can. Up at the top it says, Al Wax- 
berg and R. P. Hill, services for month of January, 
1950. It is dated by the way 1-31-50, and it is my 
invoice No. 00340. It is services for the month of 
January 1950. Survey. Office three twenty-six. Total 
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five hundred seventy. Marked charge and my ini- 
tials. [347] 

Q. What does the office work, I will withdraw 
that. The survey stated here, is that the survey of 
the Hill property between First and Second Ave- 
nue on Lacey Street in Fairbanks? 

A. As I recall it was a portion of that property. 
Possibly it was all. I can’t tell from that particular 
record. 

Q. Would you state what the office work repre- 
sents, what that represented ? 

A. I don’t recall exactly but ordinarily it is for 
plotting of maps, calculations of survey notes and 
so forth. . 

Q. Do you recall at this late date whether either 
Mr. Waxberg or Mr. Hill were present when the 
survey was being taken? 

A. You mean present in the field? 

Q. Yes. 

A. I don’t recall. I didn’t make the survey my- 
self. It was made under my direction by some of my 
men, but I wasn’t in the field all the time. I prob- 
ably stopped by there. 

Q. And do you have any present recollection as 
to whom the plots or specifications, plats were de- 
livered to? 


A. JI believe they were delivered to Mr. Wax- | 


berg but I am not positive of that. 
Mr. McNealy: You may take the witness. 
Mr. McNabb: We have no questions. 
(Witness excused.) 


A. EL. Waxberg 307 


Mr. McNealy: If the Court will excuse us just 
one moment. [348] 

The Court: Certainly. 

Mr. Hepp: We will rest. 

Mr. McNabb: We rest, your Honor. 

The Court: Members of the jury, both parties 
have rested which means that the evidence in the 
ease has been concluded. It is about time for the 
three o’clock recess and perhaps the recess will be 
a little longer than usual, but I give you the usual 
admonishment not to discuss this case with anyone 
or among yourselves; and do not express any 
opinion until the case is finally submitted to you. 
You are excused for at least 10 minutes. 

(Thereupon, the jury withdrew and the fol- 
lowing proceedings were had out of the pres- 
ence and hearing of the jury): 

Mr. McNabb: The defense would like to be 
heard following the recess. 

The Court: Following the recess. Yes, perhaps, 
all right. And the Court will recess for ten minutes. 

Clerk of Court: Court will recess for ten min- 
utes. 

(Thereupon, at 2:55 p.m., the Court took a 
recess until 3:05 p.m., at which time it re- 
convened and the trial of this cause was re- 
sumed. ) 

The Court: If the parties wish to waive the 
presence of the Clerk we may proceed without him. 
Mr. McNealy: Very well. 

Mr. McNabb: Your Honor, I now move the 
Court tor a [349] directed verdict as regards the 
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third amended complaint. Pardon me, each of the 
several grounds that I have heretofore advanced 
and now additionally for the reason that we feel 
that the testimony of the defense which has not 
been controverted by the plaintiff by reason of the 
failure of the plaintiff even to deny the statements 
or the evidence which was introduced on behalf of 
the defense in this case causes that to stand true. 
In that event we feel that the defense has estab- 
lished that if there was a contract that ever existed 
between the parties or that if any labor was per- 
formed by the plaintiff in this action that if he re- 
ceived or failed to receive any value or any benefit 
from it, it was not due to the fault of the defend- 
ants but if that there was in fact a violation of any 
agreement that it was a breach and a violation by 
this plaintiff; that the money which the plaintiff 
sought for the construction of a building was not 
available and could not have been available and it 
was known to the plaintiff that it was not available; 
that the defendants in this action have stated that 
they were perfectly willing that the plaintiff con- 
struct the building if he could do it on the amount 
of money that was then available under the com- 
mitment. The plaintiff has not come back to rebut 
that testimony and that if there were any loss oc- 
casioned to the plaintiff by reason of any of the 
services which were performed or the money ex- 
pended it was not due to any fault on the part of 
the defendants; that they stood ready and willing 
to proceed; and that testimony, your Honor, has not 
been [850] controverted, your Honor, and has not 
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been denied and at this time I think the testimony 
of Mr. Waxherg that he has some recollection of a 
discussion concerning fifty-one percent of the stock 
becomes exceedingly relevant, highly valuable testi- 
mony in regard to, taken in view of and in light of 
the testimony of the defendant, Mr. Hill and he 
says that such a demand was made upon him. 

Of course it is, it is now and has always been our 
contention that the moneys were expended and the 
labor and the services were performed for the pur- 
pose of securing a contract; that there is not and 
never was a reliance on the existence of a contract. 
We feel that there is not now nor has there ever 
been any evidence sufficient to warrant allowing this 
ease to go to the jury. We, therefore, move for a 
directed verdict as regards the third amended com- 
plaint. 

The Court: Let me compliment counsel on a con- 
cise, well-stated argument. Mr. Hepp or Mr. Mec- 
Nealy. 

Mr. McNealy: If it please the Court, we believe 
the original testimony of the plaintiff here was in, 
and that of the defendants was in direct contro- 
-versy and in my opinion there is a, sufficient for 
the, before the Court here for the matter to go to 
the jury. It is not upon mere statements which the 
plaintiff remembered in the case but if, I would 
like a quotation taken from the text of the opinion 
of the courts, Thurston vs. Nutter, 47 A.L.R., 1161 
where it says, but if the agreement instead of [351] 
being as contended by the plaintiff or by the de- 
fendants was not completed because there was not 
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a clear concession on both sides to one and the 
same set of terms or a complete mutuality of en- 
gagement so that each had the right at once to hold 
the other to a positive agreement then the plaintiff 
could maintain an action on quantum meruit be- 
cause where one party renders services beneficial to 
another under circumstances that negative the idea 
that services were gratuitous and the party to 
whom the services are rendered knows it and ad- 
mits it and accepts the benefit he is bound to pay a 
reasonable compensation therefor. 

What applies so much in this action is the con- 
clusion of that statement. I quote, “that is because 
such facts and circumstances justify a presumption 
that the party to whom services are rendered must 
have requested them and, therefore, the law ap- 
ples.” I believe further that the exhibits entered 
in here and the showing that Mr. Waxberg is the 
co-sponsor, his name appearing throughout the ex- 
hibits which made possible the securing of this 
FHA commitment which was later used as a revised 
commitment in the actual construction of the build- 
ing and due to all of the controverted statements 
between the parties; Mr. Hill states there fifty-one 
percent, the difficulty that arose over this and Mr. 
Waxberg on the other hand testified I believe on 
both occasions on the stand it was a matter of a 
fifty thousand dollar kick-back that caused the Hills 
to, I believe, your Honor, that the, I certainly am 
willing to state to the Court that I would [352] like 
to have had the plaintiff more definite in regard to 
it but in view of the fact that he was not more defi- 
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nite, told only what he did remember, then we must 
go back, rely upon the presumption there that the 
defendants allowed him to go ahead on this and 
the Courts say we have the right to presume that he 
must have requested those things. I believe the testi- 
mony was that he at least the architects requested 
the drill log set out that it was necessary to have 
this survey made at the time it was made. It ap- 
pears that both Mr. Waxberg and Mr. Hill were 
billed for the survey. And I believe there are suf- 
ficient facts, your Honor, to go before the jury and 
for them to decide whether or not there was any 
promise to pay or any implied contract whatso- 
ever. 


The Court: Gentlemen, before I rule on the mo- 
tion which, of course, J am about to do I wonder if 
counsel can point out to the Court*wheérein in the 
pleadings or in the evidence or either there is any 
eause of action made out against the defendant, 
Mary Hill. Through the entire trial I have been 
wondering where the cause of action is made out 
against Mary Hill and mayhe there is something in 
the pleadings that would cover that. I don’t know. 


Ma. McNealy: Your Honor, I believe that there 
| has been no cause of action made out against Mary 
Hill as the defendant here; that possibly when I 
prepared these original pleadings about five years 
or so ago there may have been a reason for it, but 
we certainly have failed to show it in this case. 


The Court: Well, with that statement and the 
concession on the part of plaintiff’s counsel, the 
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Court at this time will dismiss the action in so far 
as the defendant, Mary Hill, is concerned. 


And now, gentlemen, it is significant to me that 
Mr. McNabb argued that perhaps after the defend- 
ants testimony is in uncontradicted by the plaintiff 
that it appears that the plaintiff himself was at 
fault. I was pleased that counsel used that argu- 
ment because that is one that has been running 
through my mind. If I am to submit this third 
amended cause of action to the jury it is my inten- 
tion to instruct the jury that an agreement was 
made between the plaintiff and the defendant be- 
cause it isn’t denied. Both parties testified to that; 
that an attempt would be made to procure a com- 
mitment from the Federal Housing Administration 
to build a building and if a commitment were not 
obtained as the plaintiff says he was to forget his loss 
as there was no understanding what would be done 
in that case; but if the commitment were granted 
both parties concede and so testified that if the com- 
mitment were granted that Mr. Waxberg would 
build the building. 


Mr. Hill said he was very desirous of having Mr. 
Waxberg do it, local contractor, he was the man he 
wanted even after the commitment was made he 
hadn’t changed his mind. He still wanted Mr. Wax- 
bere. And it was subsequent to the commitment that 
the trouble arose. I can’t find as a matter of law 
that the fault was Mr. Waxberg’s. I can’t find as a 
matter of law that the fault [854] was Mr. Hill’s 
but they did not get together on their subsequent 
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agreement. They seem to have had an agreement to 
later agree on something and when the later time 
eame, they didn’t. Now, I don’t know who was at 
fault. I think that is for the jury to determine after 
I instruct them as to the understanding that is clear 
in the evidence and I think it is my duty to further 
instruct the jury that if the fault was Myr. Wax- 
berg’s, that is the reason that they didn’t get to- 
gether, that Mr. Waxberg cannot recover. If, how- 
ever, the fault was Mr. Hill’s, the jury should find 
then Mr. Waxberg may recover such sums as he 
reasonably is entitled to for services and expenses. 
Or if neither party was at fault but they failed to 
agree and the jury is unable to pin the ball on 
either side still we know the contract did not ma- 
terialize and then in that event I believe the jury 
may find for the plaintiff in suchysums as reason- 
able as set forth in my instructions, not exceeding, 
of course, certain amounts as adduced by the evi- 
dence. 

Now, perhaps it has no part of this particular 
proceeding but it certainly is unsatisfactory, the 
evidence is unsatisfactory as to what the plaintiff 
actually did in and about these negotiations. I 
thought that a party that worked forty-three days, 
if he did, ona project of this nature, would have the 
exhibit desk piled high with estimates and with 
7 various documents to substantiate the amount of 
work that he did, but as Mr. Waxberg kept saying 
repeatedly on the stand, it is so long ago he doesn’t 
_ [355] remember those things. Well, he can’t expect 
the Court to supply for him his failure to remember. 
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Do the parties have any requested instructions 
for the Court? ' 

Mr. McNabb: Your Honor, I have some. 

The Court: Do you have them prepared ? 

Mr. McNabb: Yes, your Honor. 

Lhe Court: You will present them at this time. 
The plaintiff have any requested instructions? The 
Court at this time denies the motion of the defend- 
ant. Does the plaintiff have any requested instruc- 
tions? I believe I asked. 

Mr. McNealy: No, your Honor. 

The Court: Very well. We will take a ten minute 
recess. 

Clerk of Court: Court ‘is recessed for ten min- 
utes. 

(Thereupon, at 3:25 p.m., the Court took a 
recess until 3:40 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 


Clerk of Court: Court is reconvened. 

The Court: Gentlemen, do you suppose without 
the Court arbitrarily fixing the time for argument 
maybe we can agree to how much time the plaintiff 
wishes and the defendant? 

Mr. Hepp: I propose, if the Court will advise 
how much time it wants for instructions that we 
split up the balance of the time. 

The Court: Well, the instructions will not be 
ready [356] prior to argument. 

Mr. Hepp: No, I understand that. 

The Court: But the instructions are, I believe 
ready, will be, no matter how brief the arguments 
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are. In other words, the instructions are almost 
final. 

Mr. Hepp: I believe, your Honor has stated 
what essentially the instructions, the pertinent ones 
which we would he interested in will be. I would 
be willing to— (Interrupted) 

Mr. McNabb: Your Honor, I think each of us 
who have participated in this trial are sorely 
troubled concerning what is the applicable law. I 
think each of us thinks that he knows what law is 
applicable but because each of us has a perhaps 
separate and distinct opinion I request you now for 
an opportunity to examine the instructions prior to 
the argument for this reason, that it is not my in- 
tention to touch on any subject or state my opinion 
eonecerning any law which this Court feels is not ap- 
plicable to this case. I do not know whether the 
Court at this time proposes to give the instructions 
which I have requested. I do not do this for the 
purpose of continuing this matter, but in justice 
to the Court and to the parties and to myself. 

The Court: The, as I understand the Federal 
Rules of Civil Procedure of which I have not fol- 
lowed in all cases, as a matter of fact I believe in 


nearly every case that I have tried in this jurisdic- 


| 


tion I have given copies of the proposed instruc- 
tions to the attorneys prior to argument, which is a 


practice that [357] I rather like, but it is not re- 


quired by the Federal Rules. You are entitled as I 
understand the rules to know the action taken by 


the Court on your requested instructions only and 
you are not entitled to the Court’s instructions. The 
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reason that I have discontinued the previous prac- 
tice of giving the attorneys the instructions is be- 
cause I have seen them in this courtroom read from 
them to the jury and argue the law and I don’t ap- 
prove of that type of argument, but I understand 
your position, Mr. McNabb. You do not wish to 
argue, no attorney does, some point of law that 
might be opposite or contrary to the Court’s in- 
structions. 

Mr. McNabb: That is correct, and I make this 
request to the Court not as to what the law is as 
regards my right to instructions prior to the argu- 
ment or anything of the kind, but merely as a 
simple request. . 

The Court: Yes, and Mr. McNabb, if we are to 
follow that through that would apply to every case, 
would it not? 

Mr. McNabb: Oh, that is indeed true. Certainly 
it would. 

The Court: As I say, that is the theory under 
which I have. been doing that, but I say I found 
some objections to it when the attorneys who have 
my instructions and start reading them to the jury 
and arguing at great length on the law of the case. 
Beeause of the hour of the day is another reason I 
have, I had decided to have you gentlemen argue 
before you received copies but if we want to await 
the instructions, at least the germane part, those 
that apply to this specific case. Those [358] would 
be the only ones you are interested in? 

Mr. MeNabb: Oh, my, yes. Of course, Judge, I 
think, the gencral ones I think we all know what 
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they are or will be. Now, I do not wish to burden 
the Court with this request and if the Court would 
prefer that we proceed. 

The Court: No, I rather prefer the other ar- 
rangement. To me it looks more logical than the 
Federal Rules but who am I to challenge the Rules, 
but as a practicing lawyer I know that I always 
wanted to know before I argued what the Court 
was going to instruct the jury. Otherwise I felt that 
I didn’t know what to argue. If we are to do that 
I will go back and check and see how long it will be. 

Mr. Hepp: I have just been discussing this mat- 
ter with Mr. McNealy. The plaintiff would be per- 
fectly willing to start its argument on a factual 
basis relying upon its right of rebuttal in questions, 
that is interpretations of law as an attorney sees 
them in terms of argument to the jury. That way 
we may be able to avail ourselves of this time and 
thereby finish today at a reasonable hour. 

The Court: And I like to bear in mind the con- 
venience of the jury. 

Mr. Hepp: We are willing to proceed under 
those circumstances. That will give the defense an 
opportunity to read the instructions before— (In- 
terrupted ) 

The Court: Perhaps to best facilitate matters 
without [3859] adjourning Court, I will step out for 
-a moment and see what condition the instructions 
are in. Will counsel approach the bench, please. 

(Thereupon, the attorneys approached the 
bench and the following proceedings were had 
out of the presence and hearing of the jury): 
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The Court: The only changes that I am making, 
I am making the defendant singular instead of 
plural. For one reason we lost a defendant and I 
wish to state, Mr.. McNabb, inform him that his 
requested instructions one to five, inclusive, are each 
and all denied. I wish to state that if I felt that 
those instructions could be properly given I would 
feel it would be my duty to direct a verdict in fa- 
vor of the defendant, so we are going on another 
theory. I will give you gentlemen copies of the pro- 
posed instructions. I now hand you each a copy. 
There will be no change except the word ‘‘defend- 
ants” where used will be changed to the singular, 
‘‘defendant.’’ And I will give you gentlemen each 
opportunities at this time before arguing to make 
exceptions to my instructions if you so desire. 

Mr. McNabb: Your Honor, I take it that we 
will have the right to object prior to the time that 
the instructions are ready to the jury, when the in- 
structions are in one group, the entirety. I do not 
wish to waive the right to object to this page, 
bui— (Interrupted) 

he Court: But the situation is this, Mr. Me- 
Nabb, and [3860] that is where you are perhaps 
getting into trouble, your only opportunity to ex- 
eept will be after the instructions have been given. 

Mr. McNabb: Well, if I, Judge, if I understand 
this instruction correctly, after having gone through 
it hastily, it seems to me that the theory wpon which 
this instruction is based is that of a breach of con- 
tract. 

The Court: That is not the Court’s view. 
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My. McNabb: At any rate, I wish to lodge an 
objection to this instruction, whatever it may be, 
I don’t know how we can properly identify it at 
the time. 

The Court: This is done at your request and ac- 
commodation to the parties and consistent, I be- 
lieve, with proper procedure, while it is a departure 
from the Federal Rules. 

Mr. McNabb: Judge, would you care to identify 
this though, just by some— (Interrupted) 

The Court: I think for the purpose of Identifi- 
cation in the record you may say these are the spe- 
cial instructions which will be included in the 
general instructions. 

Mr. MeNabb: Well, I think I am going to ob- 
ject on the grounds that this instruction is not ac- 
eording to the law governing this ease. ‘The theory 
is on a breach of contract and that the evidence in- 
dicates that there was no contract. 

The Court: Do you have any exceptions? 

Mr. McNealy: No exceptions. [861] 

(Thereupon, the attorneys withdrew from 
the bench.) 

The Court: Now, gentlemen, the only thing left 
to determine is how much time you would like for 
argument. It is now ten minutes of four. 


‘Mr. Hepp: The plaintiff will accept twenty or 
twenty-five minutes which, I think, doubled will stall 
| give the Court time to instruct the jury. 


; 


Mr. McNabb: Do you mean then forty or fifty 
minutes or do you mean that you would want twenty 
“minutes for both of your presentations. 
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Mr. Hepp: Both sides. I mean if we could have, 
there are seventy minutes left in the working day 
and if you subtract twenty minutes for instructing 
the jury that will leave fifty minutes. We are satis- 
fied with twenty-five of those. 

The Court: You are satisfied, divide the twenty- 
five minutes. 

Mr. Hepp: We will accept a total of twenty- 
five minutes. 

The Court: Is that satisfactory, Mr. McNabb? 

Mr. MeNabb: Yes, your Honor. 

The Court: Twenty-five minutes. Very well, the 
jury may be called. 

(Thereupon, the jury entered the courtroom.) 

The Court: Do the parties desire the argument 
to be taken by the official reporter? 

Mr. McNealy: No, your Honor. 

Mr. McNabb: Fine. [362] 

(Thereupon, the official court reporter with- 
drew from the courtroom and the attorneys 
presented their arguments to the jury.) 

(At 4:35 p.m., the Court took a recess to 4:45 
p-m., at which time it reconvened, and the trial 


of this cause was resumed, the official court | 


reporter then re-entering the court room.) 
Clerk of Court: Court is reconvened. 


The Court: Will counsel, please, approach the | 


bench. 

(Thereupon, the attorneys approached the 
bench and the following proceedings were had 
out of the hearing of the jury): 

The Court: I don’t wish to belabor you gentle- 
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men with stipulations. [ am wondering whether we 
would stipulate or whether you gentlemen wish to 
stipulate that the verdict might be returned to the 
Clerk to be returned to the Court tomorrow. 

Mr. Hepp: We were just talking about a sealed 
verdict. 

Mr. McNabb: I think that is an excellent idea. 

Mr. McNealy: We will stipulate. 

The Court: And you wish to stipulate that the 
stenographer need not be present when the verdict 
is returned? Of course, the sealed verdict stipula- 
tion will take care of that. 

Mr. Hepp: Satisfactory. 

The Court: And the parties have any objection 
to the Clerk reading the instructions? 

Mr. McNabb: Certainly not. [363] 

Mr. Hepp: I don’t have any. 

Mr. McNealy: No. 

The Court: Very well. 

(Thereupon, the attorneys withdrew from the 
bench and the following proceedings were had 
in the hearing of the jury): 

The Court: At this time the Clerk of Court will 
read the Court’s instructions to the jury. [364-5] 


Instructions to the Jury 
Ladies and Gentlemen of the Jury: 
It becomes my duty as Judge to instruct you in 
_ the law that applies to this case, and it is your duty 
as jurors to follow the law as I shall state it to you. 
On the other hand, it is your exclusive province to 
_ determine the facts in the case, and to consider and 
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weigh the evidence for that purpose. The authority 
thus vested in you is not an arbitrary power, but 
must be exercised with sincere judgment, sound 
discretion, and in accordance with the rules of law 
stated to you. 

You must weigh and consider this case without 
regard to sympathy, prejudice, or passion for or 
against either party to the action. 

2. in eivil actions the party who asserts the af- 
firmative of an issue must carry the burden of 
proving it. In other words, the “burden of proof” 
as to that issue is on that party. This means that if 
no evidence were given on either side of such issue, 
your finding as to it would have to be against that 
party. When the evidence is contradictory, the de- 
cision must be made according to the preponderance 
of evidence, by which is meant such evidence as, 
when weighed with that opposed to it, has more 
convincing force, and from which it results that the 
ereater probability of truth lies [3866] therein. 
Should the conflicting evidence be evenly balanced 
in your minds, so that you are unable to say that 
the evidence on either side of the issue preponder- 
ates, then your finding must be against the party 
earrying the burden of proof, namely, the one who 
asserts the affirmative of the issue. 

3. It appears from the evidence that plaintiff and 
defendant, R. P. Hill, undertook as co-sponsors to 
obtain from the Federal Housing Administration 
a commitment for a loan with the understanding 
that, should the commitment be granted, the plain- 
tiff was to build a building for the defendant. It also 
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appears from the evidence that the commitment 
sought by the parties was granted, and that because 
of a disagreement between the parties the plaintiff 
did not build the building for which this commit- 
ment was obtained. 

It is the contention of the plaintiff that his failure 
to build the building was the fault of the defend- 
ant, and it is the contention of the defendant that 
the failure of the plaintiff to build the building was 
the fault of the plaintiff. It is for you to determine 
from all of the evidence who was actually at fault. 

If you should find from a preponderance of the 
evidence that the defendant was at fault, that both 
parties were equally at fault, or that neither was 
at fault, you [867] will return a verdict in favor 
of the plaintiff, and if you do not so find you will 
return a verdict in favor of the defendant. 

If you find in favor of the plaintiff you will re- 
turn a verdict in favor of the plaintiff for the value 
of the benefit which the defendant received as a 
result of the plaintiff’s services and expenditures. 

4, It is your duty as jurors to consult with one 
another and to deliberate, with a view to reaching 
an agreement, if you can do so without violence to 
your individual judgment. You each must decide 
the case for yourself, but should do so only after a 
consideration of the case with your fellow jurors, 
and you should not hesitate to change an opinion 
when you are convinced that it is erroneous. How- 
ever, you should not be influenced to vote in any 
way on any question submitted to you by the single 
fact that a majority of the jurors, or any of them 
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favor such a decision. In other words, you should 
not surrender your honest convictions concerning 
the effect or weight of evidence for the purpose of 
returning a verdict or solely because of the opinion 
of the other jurors. 

5. You shall not consider as evidence any state- 
ment [368] of counsel made during the trial, unless 
such statement was made as an admission or stipu- 
lation conceding the existence of fact or facts. 

You must not consider for any purpose any offer 
of evidence that was rejected, or any evidence that 
was stricken out by the Court; such matter is to 
be treated as though you never had known of it. 

You are to decide this case solely upon the evi- 
dence that has been received by the Court, and the 
inferences that you may reasonably draw therefrom, 
and in accordance with the law as I state it to you. 

6. If and when you should find that it was within 
the power of a party to produce stronger and more 
satisfactory evidence than that which was offered 
on a material point, you should view with distrust 
any weaker and less satisfactory evidence actually 
offered by him on that point. 

7. You are admonished to view with caution the 
testimony of any witness which purports to relate 
the oral admission of a party litigant. 

8. You are not bound to decide in conformity 
with the testimony of a number of witnesses, which 
does not [369] produce a conviction in your mind, 
as against the declarations of a lesser number of 
other evidence which appeals to your mind with 
more convineing force. 
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This rule of law does not mean that you are at 
liberty to disregard the testimony of the greater 
number of witnesses merely from caprice or prej- 
udice, or from a desire to favor one side as against 
the other. It does mean that you are not to decide 
an issue by the simple process of counting the num- 
ber of witnesses who have testified on the opposing 
side. It means that the final test is not in the rela- 
tive number of witnesses, but in the relative con- 
vincing force of the evidence. 


9. If in these instructions any rule, direction or 
idea be stated in varying ways, no emphasis thereon 
is intended by me, and none must be inferred by 
you. For that reason, you are not to single out any 
certain sentence, or any individual point or instruc- 
tion, and ignore the others, but you are to consider 
all the instructions as a whole, and are to regard 

each in the light of all the others. 


The order in which the instructions are given has 
no significance as to their relative importance. 


10. If during this trial I have said or done any- 
thing [370] which has suggested to you that I favor 
the claims or position of either party, you will not 
suffer yourself to be influenced by any such sug- 
gestion. 


I have not expressed, nor intended to express, nor 
have I intended to intimate, any opinion as to which 
witnesses are, or are not worthy of belief; what 
facts are, or are not, established; or what inferences 
should be drawn from the evidence. If any expres- 
}sion of mine has seemed to indicate an opinion 
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relating to any of these matters, I instruct you to 
disregard it. : 

11. The jury are the sole and exclusive judges 
of the effect and value of evidence addressed to 
them and of the eredibility of the witnesses who 
have testified in the case. The character of the wit- 
nesses, aS shown by the evidence, should be taken 
into consideration for the purpose of determining 
their credibility, whether or not they have spoken 
the truth. The jury may scrutinize the manner of 
witnesses while on the stand, and may consider 
their relation to the case, if any, and also their 
degree of intelligence. A witness is presumed to 
speak the truth. The presumption, however, may be 
repelled by the manner in which he testified; his 
interest in the case, if any, or his bias or prejudice, 
if any, against one or any of the parties; by the 
character of bis testimony. [371] 

The impeachment of a witness in any of the ways 
I have mentioned does not necessarily mean that 
his or her testimony is completely deprived of 
value, or that its value is destroyed in any degree. 
The effect, if any, of the impeachment wpon the 
credibility of the witness is for you to determine. 

A witness wilfully false in one material part of 
his or her testimony is to be distrusted in others. 
The jury may reject the whole of the testimony 
of a witness who has wilfully sworn falsely as to a 
material point; if you are convinced that a wit- 
ness has stated what was untrue as to a material 
point, not as a result of mistake or inadvertence, 
but wilfully and with the design to deceive, then you 
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may treat all of his or her testimony with distrust 
and suspicion, and reject all unless you shall be 
convinced that he or she in other particulars sworn 
to the truth. 

12. Upon retiring to the jury room you will 
select one of your fellow jurors to act as foreman, 
who will preside over your deliberations and who 
will sign the verdict to which you agree. In order 
to return a verdict it is necessary that all twelve of 
the jurors agree to the decision. 

If you find for the plaintiff your foreman will 
insert into verdict No. I the amount of the verdict 
found for plaintiff and then date and sign that 
verdict. [372] 

If you find for the defendant your foreman will 
date and sign verdict No. II. 

_ As soon as all of you have agreed upon the ver- 
| dict you shall have it signed and dated by your 
foreman and then return with it to this room. 

_ Dated at Fairbanks, Alaska, this 4th day of Au- 
. gust, 1955. 


/s/ Vernon D. Forbes, District Judge 


(At the conclusion of the Clerk of Court 
reading the Court’s instructions to the jury, the 
following proceedings were had): 


The Court: Will counsel approach the bench? 


(Thereupon, the attorneys approached the 
bench and the following proceedings were had 
out of the hearing of the jury): 


The Court: Gentlemen, before I hear from you 
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concerning your exceptions, I note the defendant 
Mary Hill still carried as a defendant in the ver- 
dict, and I think that it would be proper for me to 
strike therefrom, “and Mary Hill” and instruct the 
jury, that is inform the jury. Is there any objection 
to that? 

Mr. McNealy: No objection, your Honor. 

The Court: It is proper. Well, we can at this 
time conclude to take the exceptions, if any, to the 
instructions [3873] of the Court. 

Mr. McNabb: Do you have any objections? 

Mr. McNealy: I have no objections. The plaintiff 
has none. 

Mr. McNabb: Your Honor, the record will show 
that I have previously objected to Instruction No. 3, 
that is my previous objection was addressed to that 
which is now No. 3. 

The Court: That’s right. 

Mr. McNabb: And I wish that objection to stand. 

The Court: It will so stand. 


(Thereupon, the attorneys withdrew from the 
bench and the following proceedings were had 
in the hearing of the jury): 


The Court: Members of the jury, at the conclu- 
sion of the evidence in this case the Court dis- 
missed the action insofar as the defendant Mary 
Hill is concerned and the verdicts were prepared 
prior to that dismissal and therefore I am changing 
the verdicts merely by striking out the words, “and 
Mary Hill” and making singular of the word de- 
fendants by striking out the “s”. I merely state that | 
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as an explanation for you. Now, will the Clerk, 
please, explain the duties and qualify the bailiffs. 


[Endorsed]: Filed December 1, 1955. 
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a statement of points to be relied on on this appeal, 
said statement is hereby adopted by reference. 
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